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ABOUT THE INTEGRAL LAW REVIEW 

 

Integral Law Review (“the Journal” hereinafter) is a flagship law journal, of the Faculty of Law, Integral 

University, Lucknow. The Faculty of Law promotes a combination of regular classroom teaching and 

research and combined it provides us with a singular approach to understanding the field of law 

itself. Clinical Studies is not only a box we tick, but it’s also our core identity, practicality, and 

research, which are always reflected in our approach, and to provide this more strength to this 

process and promote intersectional scholarship in the field of law, the Faculty of Law, Integral 

University is established the Integral Law Review. 

The Journal was established in January 2022, is an annual publication, and publishes its issue in 

October. The Journal aims to promote and encourage intersectional scholarship, in the field of law. 

The Journal is a platform for scholars to publish their research that can be made easily accessible to 

everyone to have an inside look into the world of socio-legal settings. The Journal also intends to 

impact the legal fraternity in a positive manner and to develop a community of research-oriented 

scholars who have a versatile approach toward socio-legal issues and aspire to make use of this 

approach to make the fraternity more inclusive and adaptable. 

The Journal’s objectives include tackling and creating an understanding of today’s socio-legal issues 

through thorough research from our contributors and providing our readers an understanding of 

intersectional issues where laws are the core of the argument. We provide this Journal as an open 

platform for the dissemination of knowledge and research for everyone, as we believe in equal 

opportunity for everyone. 
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MESSAGE FROM THE EDITOR-IN-CHIEF 

 

There is great relevance to research in higher education. Apart from ensuring in-depth knowledge 

of a topic, the scientific and legal scholarship also contribute to the world of knowledge. The 

research papers and articles become the helping hands of the next generation. Academicians, 

professionals, and students need to understand the role of legal research in society and the 

importance of scientific research in legal education as it will ultimately reward them in return. 

In order to facilitate the aforesaid purpose, the Faculty of Law, Integral University striving for 

excellence in the field of research and legal education with great pleasure and pride announce the 

publication of its flagship journal “Integral Law Review”, which will be made available to 

academicians, professionals, and researchers as a forum to discuss and give recommendations 

regarding existing laws. 

The Integral Law Review will serve as a forum for fresh developments in the law that cover a wide 

range of multidisciplinary areas. The Journal will act as a voice of the academic bounds and a place 

for open discussion. Our primary goals are to promote the journal’s arena, build the reviewer 

database, and inspire prospective authors from across the nation and abroad to submit work to 

the journal. 

Parallel to that, we should all cooperate to prevent unreliable research, duplicate articles, and 

plagiarism. I encourage authors to submit original articles and research papers that will contribute 

to our objective of raising research quality. Last but not least, I'd like to extend my gratitude to the 

esteemed management, editorial and advisory boards, reviewers, technical team, authors, and 

students, especially Mohd Rameez Raza and his team who are promoting this journal.  

Additionally, I would like to express my gratitude to everyone who has helped me over the past 

six years and to everyone who will be joining me on the Faculty’s journey to a higher level. I’ll put 

an end to my words with these closing remarks and a guarantee that the standards will eventually 

be upheld. 

 

Dr. Naseem Ahmed 
Head & Dean, Faculty of Law 
Editor in Chief, Integral Law Review  
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MESSAGE FROM THE MANAGING EDITOR 

 

Being the managing editor of Integral Law Review has been an enriching experience as it has given 

me the opportunity to share the ideas and visions of academicians from around the world. As we 

launch our maiden issue, we wish to thank our university, staff, student editors, and contributing 

authors for their patience, support, and belief in our vision. 

Integral Law Review is an annual, double-blind, peer-reviewed journal with the aim to provide a 

viable platform for academicians, professionals, researchers, and students to raise their concerns 

about contemporary legal issues and publish their research. 

We are proud to launch the 2022 Issue of Integral Law Review and hope that forum will promote 

intersectional research. 

Hope you all will enjoy this issue and many more to come. 

 

Dr. Abhishek Kumar Singh 
Associate Professor, Integral University 
Managing Editor, Integral Law Review 
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The Criminalization of Euthanasia in the Context of the four 

‘Liberty-limiting Principles of Criminalisation’ 

Abhishek Rao* 

 

Abstract: There has been a hot debate going on in recent times over the criminalization 

or decriminalization of Euthanasia or mercy killing. It is one of the most absorbing issues 

that have ethical, moral, religious, and legal dimensions. It is interesting to note that all 

major religions in the world are against legalizing euthanasia as they consider life to be a 

precious gift by the almighty God that can’t be extinguished by human beings based on 

compassion. The values and ethical considerations of a society change over time and there 

is a need to relook at mercy killing in the context of the scientific and legal frameworks. 

Criminalization is an extreme coercive form of State action as it suppresses liberty and 

imposes punishment for doing such an act. It should be used as a last resort i.e., ultima ratio. 

The unrestrained liberty can’t be permitted by the State as one has to give up certain liberty 

to live in a civilized society. The four Liberty-limiting Principles justify restraining liberty 

under certain circumstances. Can these four principles be successfully employed to justify 

the criminalization of Euthanasia? Is it acceptable for someone to die with dignity in such 

an unsatisfying and meaningless situation because of their terminal illness or other reasons? 

To put things another way, does the right to a meaningful and dignified life extends to 

incorporate the right to a dignified death? Is the sanctity of life given to us by God so 

sacred and precious that it shouldn’t be overridden by human rights and freedoms? Once 

a person’s life is over, it cannot be resurrected. These are some of the complex questions 

that we are needed to be dealt with.  

Keywords: Euthanasia, Criminalization, Liberty-limiting Principles, Paternalism. 

1. Introduction 

It is a great honor and privilege to be born on this planet. A child is born into this world, 

and he or she lives out the rest of his or her life in accordance with the timetable set by 

God. A person’s life experiences are stored in his or her soul as he or she makes the sacred 

                                                             
* LL.M. Candidate, National Law University, Delhi 
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journey from conception to demise. His personality is shaped by the experiences he has 

on the road, both good and bad. During this journey, he sometimes finds tears in his eyes, 

but he also experiences a burst of light and joy. 

Jeremy Bentham believes that pleasure and pain are both natural. Humans are ruled by 

pleasure and pain, and they must be served in all aspects of their lives, including in the 

realms of politics and religion as well as the realms of speech and action. Thus, morality’s 

entire superstructure is built on a foundation of pleasure. 

Arthur Schopenhauer says, “the scenes in our life resemble pictures in a rough mosaic; 

they are ineffective from close up and have to be viewed from a distance if they are to 

seem beautiful”.1 To put it another way, life itself is an ocean filled with hazards that people 

try to steer clear of with the utmost caution and care, yet they are well aware that even 

when they succeed in doing so with all their might and ingenuity, they are edging ever 

closer to the ultimate, the total, the inevitable, and the irreversible shipwreck that is death.  

In the end, it’s worse for him than all the rocks he’s avoided on this long journey. As a 

counterpoint, a person may find that the pain and suffering they experience in life can 

sometimes become so unbearable that even death — the ultimate escape from the misery 

and suffering they have endured — becomes appealing and they rush to meet it.2  

Although most people, unless they are in a state of extreme distress, prefer to live their 

lives on a daily basis, and postpone death. Death is the greatest misfortune because we are 

deprived of life and life is the only thing we have.3 The true meaning of life and freedom 

can only be appreciated in an atmosphere of physical and psychological development. 

Individuals must have an aura in order to be identified as having an inner soul. People are 

able to thrive in this environment because the State grants them fundamental freedoms. 

In both developing and developed countries, the fight for civil liberties continues.  

Fundamental freedoms, including spiritual growth, have not come about suddenly. This is 

important to be kept in mind. Since the dawn of time, people haven’t been able to exercise 

their rights. When the Renaissance and Industrial revolutions came around, however, a 

major shift occurred. During and after the industrial revolution, the concept of individual 

                                                             
1 Arthur Schopenhauer, ‘Essays and Aphorisms’ (Middlesex: Penguin Books 1970) 
2 Arthur Schopenhauer, ‘The Vanity and Suffering of Life (Oswald Hanfling) Life and Meaning’ (Oxford: Blackwell 
1987)  
3 Mary Mothersill, ‘Death (Oswald Hanfling) Life and Meaning: A Reader’ (Oxford: Blackwell 1987) 
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rights was widely accepted. Enlightenment was made possible in large part because of the 

recognition of individual rights.  

As a starting point, individual rights were concerned with protecting individuals’ physical 

bodies and other tangible assets. The recognition by the State of an individual’s right of 

control over his body was the next development in individual rights.  

For the State to recognize individual rights, it had to overcome the conflict between an 

individual’s freedom and society’s moral values. Many of today’s personal liberties were 

considered immoral not so long ago. It was because of this that they were anti-religious. 

The State gradually provided breathing space and freedom after the infusion of logical 

thinking, fairness, equity, reasoning, and good conscience into the legal system. However, 

there is still a wide disparity between countries when it comes to an individual’s right to 

privacy on his own body.  

Every society has its set of moral and religious ideals to determine. Good values are taken 

into account in every society. The members of society may reject an individual’s actions 

based on their perceived impact on good morals.  

Abortion was illegal at first because it was deemed blasphemous by many religions. Medical 

termination of pregnancy became permissible under certain circumstances later on, 

however, in the interest of women’s health, the prevention of sex abuse, and family 

planning. Prostitution was also decriminalized in many legal systems around the world to 

prevent health crises, psychological crises, unemployment, etc. In addition, the rights of 

lesbians, gays, and transgender people have been recognized in nearly every civilized 

country. When it comes to things like a sex change, silicone breast implants, tattoos and 

piercing on the body as well as organ transplants are all examples of the legal recognition 

of a human right to control one’s body. Individualistic rights were bolstered by the 

recognition of the right to marry and live-in relationships. Surrogacy has become a hot 

topic in recent years, with debates taking place in India and around the world on the matter.  

In addition, the right to have a dignified death is another issue that deals with the right to 

have control over one’s own body and fate as well as the right to determine when and how 

one dies. Suicide, assisted suicide, and euthanasia (both active and passive) all fall under 

the umbrella of the term (including physician-assisted suicide).  
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Recent years have seen a rise in support for legalizing euthanasia in the western world. 

Some people support the idea and those arguments that it is a violation of human rights. 

Euthanasia, like abortion, has become a divisive issue around the world due to its 

connection to compassion and human mortality. The Hon’ble Judge Stephen Reinhardt, 

in the famous case of Compassion in Dying v. State of Washington4, put human life and 

death as the most fundamental of human concerns, and that we must strike a balance 

between the desire to prolong life and the wish to die peacefully and with dignity in this 

debate. Many people will be affected by this debate and the Courts will confront this issue 

more than any other issue.5 

The right-to-die movement refers to those who advocate the legalization of assisted suicide 

or lethal injection as a method of ending one’s life. The name is odd, given that death is 

the only certainty for everyone. The movement’s supporters are not defending the right to 

die, but rather the right to choose when and how one dies — i.e., “the Right To Die”. 

Right-to-die advocates believe that people with inoperable degenerative or debilitating 

disorders should be entitled to request aid in dying, even if the sickness is not fatal. 

However, people who are against the movement argue that no one’s right should take 

precedence over the responsibility of the State to preserve life and the obligation of a 

physician to treat patients with care. If assisted suicide is legalized, they fear that vulnerable 

members of society — the aged people, disabled people, chronically ill, the destitute, and 

minorities — will be coerced and even forced to die against their will. In the end, they say, 

the so-called right to die will turn into a moral obligation.6 

Death from being a social phenomenon transformed into a solely biological one over the 

last few years. As medical therapy has become a mainstay for a patient on the deathbed, 

the role of the family has been reduced from caring and loving to nearly obligatory 

assistance. Because of its spiritual and social qualities, death is no longer seen as something 

to be revered and celebrated, but rather as something to be feared and kept away from the 

rest of one’s family and friends.7 

                                                             
4 Compassion in Dying v State of Washington [1995] 79 F.3d 790 
5 R. Cohen-Almagor, Euthanasia in the Netherlands: The Policy and Practice of Mercy Killing (Dordrecht: Kluwer 
Academic Publishers 2004) 8 
6 L.Yount, Right to Die and Euthanasia (2007) 3-4 
7 R. Whiting, A Natural Right to Die: Twenty-Three Centuries of Debate (Westport, Conn: Greenwood Press 
2002) 3 
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Imagine a scene of impending doom at a hospital. Sitting at the hospital bedside is an 

anxious relative who fears the imminent arrival of the Grim Reaper and the death of a 

close friend or family member. But the patient’s deathly visitation has not come, and he or 

she continues to languish. There is no hope of recovery, but the likelihood of death 

diminishes over time. After a while, it becomes clear that medical technology has gone 

beyond its capacity to prolong life and has instead begun an epic journey of prolonging 

death itself. The options for this patient’s care and treatment are clearly visible. He can be 

kept alive indefinitely, or he can be allowed, or even made to, die at any time. Due to both 

social norms and criminal law, these options are restricted in their availability. There are 

profound implications for the patient, his family, and loved ones, the medical care 

providers, and the allocation of scarce resources. His predicament raises complex issues of 

law, society, ethics, and medicine, none of which have simple answers. How long should 

he be allowed to live? The question is whether it is morally acceptable to keep him alive 

simply because we can, or whether we should allow him to die. Is his family able to demand 

that he be kept alive or that he be taken off life support? What are the patient’s and his 

family’s legal rights? What are the responsibilities of medical professionals? Is it legal to 

stop providing care? When it comes to his or her own medical care, does the patient have 

any say in the process? Every day, people all over the world wrestle with similar issues.8 

Due to terminal or incurable disease, trauma, and old age, those involved may face their 

own personal dilemmas. What happens to them next is more important than how they got 

there in the first place. In the past, people would have died if they had been kept alive or 

if they had been brought back from the brink of death. But what kind of life are they living, 

and how can their caregivers respond to this? Nowadays, modern medicine is extending 

the lives of a growing number of patients, mostly but not exclusively the elderly, who are 

in states of coma, severe incapacity, or excruciating pain. They have to decide if they want 

to continue with life-prolonging treatments, or if should it be ethical for them to administer 

narcotic drugs to hasten their deaths if no such treatment is being given.9 

Similarly, to the hypothetical patient depicted above, for these patients, living may amount 

to nothing more than survival. Only by extending the dying process has life been preserved, 

and even then, the quality of that extra time is debatable. This situation raises fundamental 

                                                             
8 H. Biggs, Euthanasia, Death with Dignity and the Law (Oxford: Hart Publishing 2001) 10 
9 Ibid at 9 
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questions about the definition of life and death. If medical and technological advances 

continue at their current rate, will our understanding of these concepts need to adapt? 

“The traditional ethic will not be able to accommodate the current demand for control 

over how we die” – says Peter Singer.10 As a corollary of his argument, he suggests 

rethinking the definitions of death and life, and also law must be changed. More and more 

people are calling for the right to die with dignity, rather than enduring the perceived 

humiliation of being dependent on another person.11 

The concept of human dignity, on the other hand, is open to a wide range of 

interpretations. The current emphasis on self-determination as a means of expressing 

individual autonomy is reflected in the close connection between euthanasia and “death 

with dignity” that has emerged in the current debate. Respect for all sensible beings’ 

autonomy, in more classical Kantian terms, demonstrates each person’s essential worth, as 

well as the respect and innate dignity that everybody deserves. As a means of ensuring 

one’s own autonomy and dignified death, euthanasia is frequently advocated.12 Even so, 

the ability to achieve dignity through euthanasia is contingent on the specifics of each case. 

1.1. Euthanasia: the Literature Review 

The two issues of which one is euthanasia and the other is Physician-Assisted-Suicide 

(PAS) are being debated across the globe. The issue of legalizing euthanasia in India has 

again come to the fore with the recent Apex Court ruling in the famous case of Aruna 

Shabhaug v. Union of India13 which issued guidelines while allowing passive euthanasia.  

Pralika Jain asserts in her article, “Euthanasia and the Society”14 that our Constitution 

should be viewed as a social document. In this sense, it is a reflection of society as a whole. 

Our understanding of it will be incomplete unless we are aware of society’s fundamental 

characteristics. Only if the Constitution takes into account the social structure will it be 

able to withstand the passage of time. The Constitution and society are inextricably linked 

as they progress and change together. Changes and developments in society are taken into 

                                                             
10 Ibid at 10 
11 Ibid at 11 
12 Biggs (n 8) 
13 Aruna Shabhaug v Union of India Writ Petition (Criminal) No. 115/2009 
14 Pralika Jain, ‘Euthanasia and the Society’ (The Buddhist Channel, 26 November 2008) 
<https://www.buddhistchannel.tv/index.php?id=70,7438,0,0,1,0#.YxSLOXZBw2w> accessed 4 July 
2022 

https://www.buddhistchannel.tv/index.php?id=70,7438,0,0,1,0#.YxSLOXZBw2w
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account in the Constitution A democracy means that it is governed by, for, and owned by 

the people, and this is the case in our country. People’s power is enshrined in the Indian 

Constitution. For the benefit of the people, the power of the people has been given to 

them. Rights and responsibilities are established by the Constitution. The rights and duties 

influence our moods and emotions as well. 

Ronald Dworkin in his book says that – “life is a process that we have to go through”.15 

Assuming that human existence begins from conception to birth, childhood, culminating 

in successful, engaged adulthood, and eventually leading to natural death after a normal 

span of years. He believed in the sacredness of human life in all its guises and that the 

choices we make concerning birth and death should be made in a way that honours and 

respects that sacred value.  

Human life is unalienable and unaffected by the laws of nature. It is imperative that a 

human life that has begun is allowed to grow and flourish without being squandered. Even 

though we care greatly about the existence of a work of art, we don’t give much thought 

to how many more of them are made. When the deliberate destruction of something would 

be an insult to what should be revered, it is considered sacred or inviolable. He describes 

death in two ways. There are two ways to look at death: as the end of our lives and as a 

final scene in a play in which everything is magnified and put under the spotlight, or as a 

defining moment in the narrative of our lives.  

According to him, it is trite that our entire life is spent in death’s shadow, however, it is 

also true that we spend our entire lives in the shadow of our deaths as well. Oblivion is the 

most frightening aspect of death, as it is the complete and utter loss of all light. A person’s 

thoughts and words about dying, as well as how much emphasis they place on “dignity” in 

their final moments, show how important it is that their life ends in accordance with their 

wishes, and how much importance they place on “dignity” in their final moments. 

Sujata Pawar contends in “Right to Die, how far Right?: Judicial Responses”16 – that Article 

21, even so, couched in a tone that is not positive, casts a positive duty on the state to 

improve the quality of life and dignity of its citizens, as has been correctly stated. Indian 

courts have interpreted the context of Article 21 to include a wide range of other rights 

                                                             
15 R. Dworkin, Life’s dominion: An Argument about Abortion, Euthanasia, and Individual Freedom (New York: 
Vintage Books 1994)  
16 Sujata Pawar,  ‘Right to die, how far Right? : Judicial Responses’ (2010) Criminal Law Journal 116 
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that are essential to a person’s right to life, though the text has remained unchanged. In 

Sujata’s view, death is synonymous with the end of all life as we know it. The Indian 

Supreme Court17 rightly believes that the only certainty in life is death. Things that are born 

must die 

Alan Meisel& Kathy L. Cerminara,18 argues in their book that the expression “right to die” 

refers to the right of an individual to decline medical treatment that will result in death, 

both in popular and legal contexts. Although the term “natural death” or “death with 

dignity” hasn’t been referred to in all legal cases, it’s a popular term to be used by courts, 

sometimes in conjunction with the phrase “natural death”. Mercy killing or euthanasia may 

also be used as a synonym for the term. 

1.2. The Hypotheses 

Everyone desires to have their loved ones around for as long as they can. It’s heartbreaking 

to watch a loved one deteriorate, lose their quality of life and dignity, and then die. As a 

side note, every human being has the right to die peacefully.  

However, a patient is to be allowed to die passively by the withdrawal of artificial life 

support only in the most extreme cases such as when he is brain dead and medical experts 

opine that death is imminent and chances of recovery are nil. As long as there is hope, we 

can say that at least there should be dignity. The Indian legal system does not recognize 

any form of right to die. As a result, a National Policy Decision is long overdue. 

3. Liberty-Limiting Principles 

Self-determination is the essence of liberty. Liberals think that people should be entitled 

to do whatever they choose, as long as it doesn’t harm anyone else. Mill asserted that utility 

and liberty are principles that are mutually supporting and are widely accepted among 

philosophers. Individuals must have the right to pursue the things that give them pleasure 

if they are to be part of a jovial society. Our pursuit of pleasure might conflict with others’ 

pursuit of pleasure. There is, of course, a range of conflict here. 

                                                             
17 P. Rathinam v Union of India (1994) AIR 1844  
18 A. Meisel, K.L. Cerminara, & T.M. Pope, The Right to Die: The Law of End-of-Life Decisionmaking (Wolters 
Kluwer Legal & Regulatory U.S. 2004) 
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After all, in today’s world, it’s nearly hard to do anything without interfering with someone 

else’s right to enjoy their own private life. My neighbor who is an elder woman, for 

example, enjoys working in her garden because it is peaceful and quiet. She claims that my 

hobby of listening to songs is physically and aesthetically distressing to her since I play at 

such a high volume. This inevitable contradiction between private and public interests 

must be resolved in any community that is devoted to the seeking of private pleasure or 

happiness and the freedoms essential to sustain it. As a result, philosophers have put out 

a wide range of freedom-restricting concepts over the years.  

3.1. Harm to Others 

There is just one limiting principle for libertarians, and that is the harm done to others. 

These people’s method is to discriminate between actions that do not hurt or infringe on 

the rights of others and those that do. Liberal societies can govern behaviors that infringe 

others’ rights but not acts that are solely self-serving, they maintain. Of course, living under 

a libertarian regime requires thick skin. Without proof that my children’s safety is at risk 

because of my neighbor’s nasty barking dogs, we must put up with them. Because of my 

noisy guitar playing, barking dogs, and screaming children, my elderly neighbor may 

occasionally need earplugs. The State’s coercive power should not be used to address these 

kinds of disagreements unless there is a danger to others involved. If my neighbor’s dog 

gets out and snaps at my children regularly, the Government has a good argument for 

enforcing regulations against him (or the actions of his dogs).  

3.2. Harm to Self 

Because words rarely “hurt” other people, libertarians view communication as self-

regarding. If you want to break my bones, you can use sticks and stones, but names can 

never hurt me! According to certain libertarians, such as John Stewart Mill, unrestricted 

speech increases our chances of discovering the truth because of the multiplicity of 

viewpoints represented.  

Some sorts of communication, however, are clearly harmful to others. It is possible to 

inflict unnecessary injury on others when I falsely call out “FIRE!” in a packed theatre, 

even though I know that there is no fire at all. We can inflict harm on others while using 

our right to free speech when we make false or violent accusations against them. It’s 

possible that other modes of communication could hurt public institutions. Suppose I 
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wanted to criticize the Indian Government’s tax policy, I could give a speech in which I 

advocate tax avoidance. Slavery, for example, may never have been abolished if the free 

speech had been exploited as a means of limiting governmental institutions.  

3.3. Hard and Soft Paternalism 

Throughout history, philosophers have suggested a variety of liberty-limiting ideas, 

including injury to others, harm to oneself, offense, and legal moralism. They realized that 

“harm to others” was the most important, if not the only valid, liberty-limiting factor. 

Some suggest that “injury to self” can be used as an example of a principle limiting 

freedom. For the purpose of providing an undesirable advantage or preventing someone 

from injuring oneself, acts of paternalism frequently necessitate breaching a value based 

on morality, liberty, etc. In hard paternalism, it is acceptable to deliver an unwelcome 

advantage to a rational person or to remove damage. It’s called “soft paternalism” when 

the person we’re trying to help is illogical. People, organizations, and even the government 

can engage in paternalism. Although certain paternalistic actions are morally acceptable, 

not all of them are. 

3.4. Offense Principle 

The offense principle, which stipulates that – “I am free to pursue my own private interests 

so long as I do not offend others”, is another commonly stated premise for limiting liberty. 

We all have various levels of sensitivity, which makes it challenging to implement this idea 

consistently. Some people have a hard time being offended. Breastfeeding in public 

locations might elicit the wrath of some people. They might insist that only in private it 

should be done. In contrast, if public spaces are controlled so as to prevent all possible 

sources of offense, our collective liberty would be greatly hampered, and our public places 

would become dull. It’s possible that what I find objectionable may not be offensive to 

someone else. A few people are outraged by pop music, long hair, short skirts, and 

expensive gadgets, to name a few offenders. To put it another way, restricting freedoms 

based on the offense principle may make life somewhat uninteresting. Hence the need for 

an agreed-upon, a public standard for the offense concept. All libertarians agree that the 

idea of voluntariness is the most important aspect of their ideology. As a result, it can be 

concluded that public behaviors that offend a large segment of the population can only be 

banned if they are forced on others without their consent. For example, if one goes to an 



Integral Law Review                                      Vol. 1 (2022-2023) 
 
 

 

 
 

11 
 

art display with the knowledge that it displays nude paintings, one cannot later claim that 

one was offended. You can’t be intentionally insulted! Volunteerism alone doesn’t appear 

to be a solution.  

3.5. Legal Moralism 

Legal Moralism, a liberty-limiting philosophy, asserts that morality may be enforced in a 

civilized society. Thus, those who adhere to this theory believe that a moral code that is 

trusted and implemented by the Government might justify limiting the freedom of 

individuals, even if no injuries or transgressions have been done. 

In Gujarat, for example, I’m not allowed to buy, sell or drink alcohol. For justifying its law, 

the State cannot argue that buying, selling, or drinking alcohol either damages or offends 

someone else. The law exists because the State believes that it is morally wrong to drink 

alcohol in the State of Mahatma Gandhi. Legal moralism can also invade the private and 

self-regarding spheres. Laws prohibiting sodomy, polygamy, and fornication could serve 

as ideal instances of such laws. The most difficult part of enforcing morality through the 

authority of the state is deciding which moral standards to enforce. With so many religious 

groups practicing in India, legal moralism might result in a severe restriction of private and 

public existence.  

4. Conclusion 

As far as justifying the criminalization of euthanasia from the perspective of four liberty-

limiting principles is concerned, none of the four principles justifies the criminalization of 

euthanasia. 

The seeming contradiction between legal heteronomy and moral autonomy may be put 

into question because we can say that the law is in some aspects a moral system. It’s a 

misconception the law has no business enforcing morals. For the most part, criminal court 

decisions can be used to demonstrate that the criminalization of behavior is not done by 

law solely for the purpose to avoid causing harm to others. In contrast to the harm 

principle, paternalism can be seen as a case where the law, whether correctly or incorrectly, 

aims to safeguard what is considered to be morally upright, regardless of whether harm 

has been prevented or not. 
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One form of Paternalism holds that the state has a responsibility to safeguard, assist in the 

upbringing of, and guide a particular segment of the population it governs. Essentially, this 

is a political concept. According to a certain set of circumstances, this belief is expressed 

through the institution of law. What is called “legal paternalism” distinguishes it from other 

forms of paternalism? In India, legal paternalism is embodied in the Constitution’s 

directive principles. 

As a moral person, interested in discovering the ideological roots of legal paternalism in 

India. Paternalism cannot or should not be expressed through the institution of law, and 

this motivation is based on a fundamental understanding of the structure and function of 

law. It is only possible to do so at the expense of some fundamental legal principles. The 

ontology of a legal system is one of the most fundamental principles of a legal system. All 

legal subjects must be treated equally in terms of their status in the legal system. The law 

has traditionally been depicted as a blind and impartial arbitrator. In order to practice 

paternalism, it is necessary to identify and distinguish a specific group of people or a group 

of causes. Legally, defining a class violates the abovementioned principle. 

It’s clear that criminalizing euthanasia doesn’t make sense from a libertarian perspective. 

All those laws that go against basic legal principles only serve to perpetuate injustice and 

disorder if justice is the goal of the law. This is what is argued in this article is true in India, 

where paternalism has been used as an excuse to violate the law's fundamental principles. 
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Supreme Court on the Right to Fair Trial under Code of Civil 

Procedure, 1908 

Mahek Bhojwani* 

 

Abstract: The most important rule of any trial is to be fair to all the parties involved in the 

proceeding. But what is fair and what are the constituents of fairness? Are there any 

parameters to determine if a trial has been conducted fairly or with prejudice? Is it entirely 

left to the discretion of the court? The concept of fairness has been incorporated in legal 

doctrines since time immemorial, however, throughout the years these have been 

developed tremendously. Fairness is a broad concept under natural justice and includes 

several facets that accord to the rights of both parties. While these elements are broadly 

similar under both civil and criminal laws, there are slight differences owing to the 

procedural differences. Throughout the years, courts in India have analysed the provisions 

of the Civil Procedure Code to ensure that the implementation of these principles is 

underlined with the fairness concept. This article undertakes to review these judgements 

to arrive at a better understanding of the effectiveness of these provisions in ensuring fair 

trials.  

Keywords: Civil Procedure, Fairness, Summons, Supreme Court, Fair Trial.  

1. Introduction 

Fairness in the proceedings of any case has always been the core value on which the judicial 

system is built.  It has also been recognized internationally as the civil right of every 

individual.1 This has also been incorporated into the Indian legal system vis-à-vis the 

Constitution.2 Since the fundamental right of life for any person includes a multiplicity of 

other rights as well, individuals cannot be punished unless the “due process of law” has 

been followed.3 This also extends to protections against arbitrary arrest.4 Separate 

                                                             
* Undergraduate Student, Symbiosis Law School, Hyderabad 
1 International Covenant on Civil and Political Rights 1996, art 14 
2 Constitution of India 1950, art 14, 21, & 22 
3 Ibid 
4 AK Gopalan v the State of Madras (1950) AIR 27 
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fundamental rights for the facilitation of legal aid,5 protection against self-incrimination 

and double jeopardy are also guaranteed by the Indian constitution6. Being a constitutional 

principle, the norm of fairness is to be followed in all proceedings. Despite the difference 

drawn between a civil and a criminal matter, the Supreme Court has upheld that the right 

to a fair trial also extends to civil cases.7 The two legislations governing the two subject 

matters also incorporate the same through their different provisions. In fact, the 

amendments to the Civil Procedure Code (“CPC” hereinafter) also depict their objective to 

be the assurance of a fair hearing.8 

The concept has not been universally defined yet it has been understood9 to have evolved 

from including merely two principles; namely, “nemo judex in causa sua” and “audi alteram 

partem” to several other rights such as to be represented by a legal counsel.10 In the more 

general sense, it has been understood as a check against arbitrariness, impartiality and other 

evils that result in injustice.11 Today, the Civil Procedure Code contains various provisions, 

such as those ensuring that the parties have a platform to be heard through the mechanism 

of legal aid12, the right to an impartial hearing13, and maximized protection against being 

unheard14 which has also been propounded by the Supreme Court.15 The Supreme Court 

has on various occasions, both in civil and criminal matters interpreted the provisions of 

the procedural codes to emphasize the importance of a fair trial.  

To understand the ambit and scope of what a fair trial entails, the history and development 

of the same will be studied in this research. A perusal of the provisions of the CPC and 

the judgements of the Supreme Court would also throw light on the manner in which a 

fair trial is deemed to be ascertained in India. It would also be beneficial to find out the 

international standards followed and compare the same to ascertain if they are met under 

the Indian legal framework. 

                                                             
5 Constitution of India 1950, art 39A 
6 Constitution of India 1950, art 22 
7 Brij Mohan Lal v Union of India (2012) 6 SCC 502 
8 Code of Civil Procedure (Amendment) Act 1976 
9 Curtis F.J. Doebbler, Introduction to International Human Rights Law (CD Publishing 2006) 108 
10 Constitution of India 1950, art 39A 
11 11th Edition, Black’s Law Dictionary (Henry Campbell Black 2019) 717 
12 Code of Civil Procedure 1908, order 33 rule 9A  
13 Code of Civil Procedure 1908, s 100A 
14 Code of Civil Procedure 1908, order 11 rule 13  
15 Jolly George Varghese v Bank of Cochin (1980) AIR 470  
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2. The Concept of a Fair Trial 

The cardinal principle of any trial and the “first imperative in the dispensation of justice” 

is the most fundamental norm for the assurance of fairness throughout the proceedings. 

As a significant component of public justice, fairness prevails over any other concern, be 

it the convenience or hypersensitivity of any of the parties, convenient facility of legal 

services or nature of the grievance.16 The significance ascribed to procedural fairness is of 

such a high magnitude that it has the ability to shape the perspective that the general public 

has toward the process applied by the judiciary and to determine the trends in dispute 

resolution.17 

It is not just the perception of the judiciary that is shaped by abiding by the fair trial norm 

but also the constitutional principles of a democratic nation that is mirrored by it. One of 

the features of any democracy is the separation of powers, the ideal of an independent 

judiciary is prescribed to ensure that the process is non-arbitrary, non-discriminatory, or 

non-biased towards any party, even if it may be that the decision maker has vested interests 

in the party to the pleadings.18 It is also reflected as the “rule of law”, another important 

feature of any democracy.19 

The term “fair trial” was used to depict fairness obligations approximately around the 17th 

century, primarily for criminal matters.20 However, the principles that constitute it are as 

old as the Twelve Tables that date back to 455-459 B.C.21 The premier document on basic 

rights, the prestige Magna Carta too had referred to the prerequisites of a fair hearing and 

natural justice. Passed by King John in 1215, these conditions were included via the 

provisions of clauses 39 and 40 for hearings before a jury (as in civil law countries).22 After 

WWII, these age-old principles of fairness were then enshrined in the constitutions of 

various countries and became the core aspect of procedural laws along with the 

simultaneous internalization of the same at a global level.23 These procedural norms are 

                                                             
16 Maneka Gandhi v Rani Jethmalani (1979) AIR 468 
17 Tom R. Tyler, ‘Governing amid Diversity: Can a Fair Decision-Making Procedure Resolve conflicts 
between Competing Public Interests and Values?’ (1994) 28(4) Law & Society Rev. 710  
18 Doebbler (n 10) at 171 
19 Tom Bingham, The Rule of Law (Penguin UK 2010) 90 
20 Ian Langford, ‘Fair Trial: The History of an Idea’ (2008) 8(1) Journal of Human Rights 29 
21 Elgar’s Encyclopaedia of Comparative Laws (2012) vol. 1-2 
22 R. Lettow Lerner, ‘The Failure of Preserving Originalism in Constitutional Rights to Civil Trial’ (2004) 8 
William & Mary Bill of Rights J 846-850, 847 
23 Mauro Cappelletti & Denis Tallon, ‘Fundamental Guarantees of Parties in a Civil Litigation’ (1973) 21(4) 
The American Journal of Comparative Law 43  
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now complied with by courts on a day-to-day basis, in a number of civil cases, by following 

the doctrine of procedural fairness.24 

The principle of a fair trial is therefore the oldest and most important concept of any 

judicial proceeding and has a rich history to credit its development in its current form. 

3. Fair Trial under the Code of Civil Procedure 

In light of the common principle of fairness to be felt by the aggrieved parties and not just 

be made in theory, expeditious hearing of suits is prescribed by the code. This is done in 

order to ensure that the truth is intact in the minds of the witnesses and the parties and 

ensure that there are no obstacles in presenting reliable evidence. It also upholds the morals 

of society and does not discourage litigants to abandon their rightful claims.25 To embed 

the doctrine of “justice delayed is justice denied” changes were introduced to the CPC after 

the recommendations of the Malimath Committee.26 When the case of the death of the 

plaintiff is concerned, the court allows the legal representative of the deceased to apply to 

the court making him a party so that the suit continues and the dispute over the claim is 

resolved. Even in such a case, a time limit of 90 days from the deceased’s death is provided 

to file the application, failing which the court will consider the suit to be abated.27 

Another essential for the healthy administration of justice is to ensure that the trial takes 

place in an open court.28 This is ensured under Order 19, Rule 18 of the court and also 

under Section 135 to instil confidence in the people by making the process open to scrutiny 

and acting as a test against judicial vagueness.  

A quintessential procedural requisite the right to be heard is ensured through the concept 

of summons to the defendant under Section 27.29 The aspect has been meticulously 

covered under Order 5 of the Code which prescribes the required format30, content31, 

manner32, and even exceptions33 for notifying the defendant. In furtherance of building 

                                                             
24 Arfinn Bardsen, Reflection of Fair Trial in Civil Proceedings (2007) 99 
25 C.K. Takwani, Civil Procedure Code (Eastern Book Company 2017) 751 
26 Code of Civil Procedure (Amendment) Act 1999 
27 Code of Civil Procedure 1908, order 22 rule 3(2)  
28 Code of Civil Procedure 1908, order 18 rule 19  
29 Code of Civil Procedure 1908, s 27 
30 Code of Civil Procedure 1908, schedule I appendix B 
31 Code of Civil Procedure 1908, order 5 rule 5-8 
32 Code of Civil Procedure 1908, order 5 rule 1-3. 
33 Code of Civil Procedure 1908, s 132-133 
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trust, the summons should be signed by the Judge.34 The impugned plaint35 must also be 

attached and any date of hearing that has been decided must also be duly communicated 

to the defendant.36 Rule 6 and 8 are invoked by the Court to direct the defendant to present 

witnesses that support their stance and also provide sufficient time to prepare for the case 

as well respectively. To make these provisions applicable, the mode of giving the summons 

to the defendant has also been prescribed which ranges from personal service to service 

to the agent37 and has also considered developments such as sending it through 

WhatsApp.38 A safeguard against misuse is also guaranteed by treating the summons as 

having been served in case the defendant refuses to accept the same under Rule 9.39 

After being notified of the case against him/her, the defendant shall then respond to each 

of the facts claimed through a written statement filed in accordance with Order 8.40 This 

should be done within thirty days of receiving the summons and the time limit can only be 

extended in case of appropriate reasons up to 90 days.41 A set-off too is allowed where a 

right to claim a certain amount is also vested with the defendant and the same when 

claimed against the plaintiff’s claim would be negated.42 Other than a set-off, the provision 

of the counter-claim is also available to the defendant. Any claim that the defendant has 

against the plaintiff, against which the defendant has a legal right can also be raised in the 

same suit. 

It is also required of the plaintiff to specifically counterclaims, failing which they would be 

deemed to have been admitted.43 However, when a written statement is not filed, the same 

inference cannot be drawn and the judgement cannot be made in favour of the plaintiff as 

it would be deemed that the defendant was denied his right to defend himself/herself.44 

Additionally, when it is found that the judge has passed a biased order, an appeal for 

transfer of cases under section 24 is also available to the parties.45  But if the time limit to 

                                                             
34 Code of Civil Procedure 1908, order 5 rule 1-2 
35 Code of Civil Procedure 1908, order 5 rule 2 
36 Code of Civil Procedure 1908, order 5 rule 5 
37 Salem Advocate Bar Association v Union of India Writ Petition (Civil) No. 496/2002 
38 SBI Cards & Payments Services Pvt. Ltd., v Rohidas Jadhav Execution No. 1196/2015 
39 Puwada Vekanteswara v Chidamana Venkata (1976) AIR 869 
40 Food Corporation of India v Yadav Engineer & Contractor (1982) AIR 1302 
41 Code of Civil Procedure 1908, order 5 rule 1 
42 Jyanti Lal v Abdul Aziz AIR 1956 Pat 199 
43 East India Trading Co., v Badat & Co. AIR 1959 Bom 414 
44 Syed Ismail v Shamshian Begum AIR 2001 Kar 99 
45 Sudarshan Jain v Deep Chand Jain AIR 2006 MP 6 
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file one has been crossed, the court may proceed to rule in favour of the plaintiff as per 

Rule 10 of Order 8.46 

Although the fair trial has not been explicitly mentioned for civil suits in the constitutional 

framework, the perusal of its sections, rules, and order implies the basic fundamentals of 

fairness i.e., impartiality and fair hearing have been ensured. The High Courts through their 

various judgements have also read the civil procedure for special enactments and upheld 

the norm of a fair trial. 

4. Judicial Interpretation by Supreme Court 

In addition to the provisions of the Code and the respective clarifications given by several 

high courts wherever ambiguity had existed, the Supreme Court has also passed certain 

remarks as per the objectives of these provisions and the light in which they must be read. 

The Supreme Court has held that no doubt the principle of “audi alteram partem” is 

quintessential for a just proceeding, in the absence of any guideline on the procedure to be 

followed, a distinction between the violation of the entire principle or of any rule thereof 

shall be drawn by the bench or tribunal respectively.47 To facilitate the same, it is pertinent 

to differentiate between a “no hearing” and a “fair hearing”.48 In the case of a “no hearing”, 

due to the non-issuance of a notice to the defendant to respond to the plaintiff’s claim, the 

entire proceeding is considered to void by virtue of failing to do justice. In the case of a 

hearing that is speculated to be unfair on the basis of the violation of any technical rule, 

the mere breach of the rule would not negate the proceedings as long as the fairness in the 

proceeding is observed.  

In the case of Union of India v. Alok Kumar & Ors.49, the Apex Court set out the path to 

be followed in the cases yet to be decided where doubt of prejudice has arisen. Criticizing 

the norm of a hyper-technical approach that had been observed in previous cases, it was 

laid down that a “de-facto” prejudice also needs to be proved to claim that either of the 

parties was not heard in full.50 

                                                             
46Modulla India v Kamakshya Singh (1988) AIR 162 
47 State of U.P. v Sudhir Kumar Singh & Ors. Civil Appeal No. 3498/2020 
48 State Bank of Patiala and Ors. v S.K. Sharma (1996) AIR 1669 
49 Union of India v Alok Kumar & Ors. Civil Appeal No. 3369/2010 
50 Ibid 
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Waiver, acquiescence, non-denial or challenge or application of facts are some of the 

circumstances in which real prejudice cannot be said to have occurred.51 However, in cases 

where deviance from the standard norms of non-prejudice is present and if the same is 

justified as per the procedural or substantial law for the sake of both individual and public 

interest, the same too would not be considered as real prejudice.52 If otherwise, it so 

appears that no real prejudice has been caused due to a breach of a rule, then the court has 

the right to exercise its discretion to act so accordingly.53 This prejudice is required to be 

proved in addition to the assumed breach of natural justice and the breach of merely one 

technical rule that does not have an impact on the merits of the case54 since the mere 

technical breach does not make a claim of an unfair trial.55 For instance, in a case where 

the condition of attachment of an enquiry officer’s report along with the statement to 

properly enable a fair hearing has not been fulfilled, the breach being one of natural justice 

in light of the rules does not take away the fairness of the trial if prejudice has not been 

established in full. That being said, a cogent inference must be drawn from the facts 

presented and the same cannot be substituted by a “mere apprehension” or even a 

“reasonable doubt.”56 

Other aspects of a fair trial such as the expeditiousness on part of the judiciary were also 

discussed in a case where the appointment of judges and the judicial institution was under 

scrutiny.57 The right to legal aid to ensure that the parties have access to justice has also 

been upheld in the case of Hussainara Khatoon v. Union of India58. 

The Supreme Court has also cautioned of an over-reading of fairness in the principles of 

natural justice that causes an unnecessary bloating of the latter. It is now a well-settled 

principle of law that when the judge exercises fairness in the “form, features and 

fundamentals of each procedural propriety”, then a reversal of order need not be sought 

on the grounds of apprehending a prejudice caused.59 

                                                             
51 Punjab National Bank and Ors. v Manjeet Singh and Anr. Appeal (Civil) No. 4330/2006 
52 State of Manipur and Ors. v Y. Token Singh and Ors. Appeal (Civil) No. 849/2007 
53 M.C. Mehta v Union of India and Ors. (1999) 6 SCC 237 
54 K.L. Tripathi v State Bank of India (1984) AIR 273 
55 Henry William Rawson Wade, Administrative Law (5th ed., Oxford University Press 1982) 472-475 
56 Haryana Financial Corporation v Kailash Chandra Ahuja Civil Appeal No. 4222/2008 
57 Brij Mohan Lal v Union of India Transfer Case (Civil) No. 22/2001 
58 Hussainara Khatoon v Union of India (1979) AIR 1369 
59 All India Recruitment Board and Another v K. Shyam Kumar and Others Civil Appeal Nos. 5675-5677/2007 
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Therefore, an analysis of cases decided by the Supreme Court demonstrates the 

background in which the procedural law has been interpreted to ensure that fairness is not 

only present in theory but has also been felt by the parties to a case. In this aspect, the role 

of the judiciary is commendable for setting the path for the judicial process beyond its 

technicalities. 

5. International Fair Trial Norms 

After analysing the Indian law on fair trial, it is necessary to also ascertain the international 

norms on the same and compare the provisions. The International Covenant on Civil and 

Political Rights (ICCPR) also makes it obligatory for its signatories to mandatorily comply 

with procedural fairness norms and embed the same in their sovereign procedural laws.60 

It is applicable to the procedure followed in court and does not extend to influencing the 

verdict to be passed by the respective nation state’s authorities. Several other international 

bodies have recognized the obligatory fairness principle.  

The European Convention on Human Rights (ECHR) signed by the members of the 

European Council in 1953 also recognizes fair trial not only as a prerequisite of the judicial 

process but also as a human right.61 The European Council is not alone as the same has 

also been followed by the Human Rights Council of the UN62 and pan-African bodies 

through the Banjul Charter.63 Although the application to civil suits has not been directly 

mentioned in these conventions and they are considered to be issues between individuals 

not concerning a public matter, the applicability of the obligation has not been restricted 

to criminal cases either. The only subject matter excluded expressly is tax64 matters and 

immigration issues as they are left for the sovereign to deal with in an appropriate manner. 

The manner in which fair trial norms have been adopted by several countries differs on 

the lines of their constitutional framework. While some of them recognize a fair trial as 

constitutional directly, others infer the same from constitutional rights such as judicial 

protection rights65 that prescribe the procedural norms that together ensure a fair trial. 

There are also countries like the USA in whose jurisdiction a due process is recognized 

                                                             
60 International Convention on Civil and Political Rights 1996, art 14 
61 European Convention for the protection of Human rights and fundamental freedoms 1953, art 6 
62 Universal Declaration of Human Rights 1948, art 10 
63 African Charter on Human and People’s Rights 1981, art 7 
64 Dombo Beeher B.V. v Netherlands [1993] ECHR 49 
65 Chapter of Fundamental Rights and Freedoms 1991 
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instead of a fair trial, the cores of which remain the same. A few other countries do not 

explicitly recognize the doctrine for civil suit matters but adopt it from the procedural 

norms established in criminal cases.66 

In the USA, the importance of a fair trial governs all forms of litigation and mechanisms 

to resolve disputes under the San Jose Pact.67 Just like in India, where “fair trial” is most 

often than not considered along the same lines of “natural justice” even though both differ 

in terms of the former being one of the core components of the latter, in the common law 

country of USA too, fairness in proceedings is considered to be at the same footing as 

“due process.” Fair trial too differs from due process in the sense that due process can be 

of either procedural nature or substantive nature. However, procedural fairness is usually 

ascribed to be imbibed to a larger extent in the concept of due process of a procedural 

norm.68 Unlike the ICCPR, the fair due process principle also brings under its ambit the 

decisions made by courts or even administrations to protect the individual interests of the 

public. This extension is also followed by Canadian authorities as against other signatories 

of the international convention via the enactment of the charter titled “Canadian Charter 

of Rights and Freedoms”69 to ensure a fair hearing. 

To keep up to standards of fair hearing and allowing the party to make its claims, the U.S. 

Supreme Court to has recognized the right of the defendant to be notified of a claim as a 

fundamental condition.70 

Abiding by the fundamental conditions and preserving the objective of justice, the 

European Court of Human Rights had also directed a UK court to ensure that access to 

justice also includes the right to prepare one’s case which is essential for being heard.71 

Therefore, several international conventions also propound the theory of fair trial in their 

own manner and a uniform way to follow it does not exist. The basic principles remain 

common to all countries including India as well. 

                                                             
66 Ana Harvey, ‘Right to a Fair Trial in Civil Cases’, in Max Planck Encyclopaedia of Comparative 
Constitutional Law (2018) 
67 American Convention on Human Rights 1969, art 8 
68 PJ Rubin, ‘Square Pegs and Round Holes: Substantive Due Process, Procedural Due Process, and the 
Bill of Rights’ (2003) 103 Columbia L. Rev. 836  
69 Christos Rozakis, ‘The Right to a Fair Trial in Civil Cases’ (2004) 4(2) Judicial Studies Institute J. 96-106  
70 Fuentes v Shevin [1972] 407 [US] 67  
71 Fayed v U.K. [1994] 393 Eur. Ct. Hr. 
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6. Conclusion 

The concept of a fair trial is not a novel one and has developed throughout years of 

contributions across jurisdictions, giving it a very rich history that also goes a long way in 

making it one of the foundational principles of justice. Nevertheless, the concept does not 

have a rigid definition, nor does it have a fixed formula. Initially inscribed only in criminal 

cases, in India fair trial is achieved through a number of procedures and formalities such 

as the issuance of summons, and the manner in which written statements should be filed 

among others. Together, these procedures aim to achieve fairness in any trial. Despite the 

ambiguity surrounding the constituency of a fair trial, it remains crystal clear that a trial in 

which bias has been rooted is not a good trial in law.  

The rich jurisprudence, particularly the contribution of the Supreme Court has 

strengthened the foundations of a fair trial by elaborating on its nature and scope. The 

CPC has been amended several times and in multiple cases, various trends of its 

interpretation have been observed. These interpretations depend on the circumstances of 

the case; however, the objectives of a fair trial have to be achieved in all cases irrespective 

of anything else. Even at a global level, “fair trial” is called under different terms and the 

procedural laws of each country differ. But what is common is that the basic principles are 

strictly followed by giving flexibility wherever required to avoid circumstances where strict 

adherence to the procedure results in injustice. Under the Indian legal framework too, 

exceptions have been provided to ensure that the following technicalities do not get 

prioritized over the objective of fairness and justice.  

It is suggested that the courts hereon aim to achieve the basic principles by following the 

crux of the procedural code and applying reasoning in different circumstances by 

deprioritizing the technicalities of a fair trial when needed. 
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Emerging Issues in Labour Laws of India 

Aarya Parihar* 

 

Abstract: Labour Laws have always been a contentious issue for the Government of India. 

It governs a majority of the population and is also directly related to the economy of a 

country. It is imperative for the Government to bring in constant changes and 

amendments to the existing framework to face the challenges and seize the opportunity 

that may come up in the future. In this article, the discussion will be on the Four Labour 

Codes, which were long due. The current Government finally brought in these codes to 

purportedly amalgamate and simplify the extra-enormous laws governing employment and 

labour. Further, an important question regarding the Gig Economy and its workers would 

be raised. Gig Workers are fighting for their rights, which are getting equal wages, benefits, 

pluses etcetera. 

Moving further, the author has discussed the skewed balance in employment patterns with 

respect to gender. The last issue is related to a very heinous crime, that is sexually harassing 

co-workers, juniors, or seniors at the workplace. Further, the Prevention of Sexual 

Harassment Act also and its effectiveness, have been discussed. In conclusion, the author 

has incorporated the whole discussion into a few paragraphs with suggestions.  

Keywords: Labour Codes, Gig Economy, Gender Parity at Workplace, POSH Act. 

1. Introduction 

The 21st century came with a plethora of challenges and opportunities, especially in the 

domain of employment. To usher through these challenges, we need a robust mechanism, 

specifically through legislation. The internet revolution paved the way for many once-in-

an-era discoveries, namely Google, Uber, Facebook, YouTube etcetera. Laws have to be 

pliable to changes, and they must be amended periodically to take into account the 

challenges of a new era. 

Labour legislation has always been an issue of national importance, as it affects the 

livelihood of people. It is seen that the government in India while piloting labour legislation 

                                                             
* Undergraduate Student, Dr. Ram Manohar Lohiya National Law University, Lucknow 
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has to do a balancing act of providing maximum assistance to the employees and not 

hurting the interest of the employers. 

2. The Labour (Friendly) Codes 

The government has passed four Labour Codes in the last two years with the objective to 

consolidate, amalgamate, and rationalize the plethora of central legislations dealing with 

labour and incidental thereto. 

Earlier, there were close to 50 central legislation concerning labour and over 200 state 

labour laws in the country.1 In the 7th Schedule of the Indian Constitution, Labour is a 

concurrent subject on which both the Union and the State government can legislate. India 

is a country which has the world’s second-largest labour force, making it a land of 

opportunity. It also brings challenges for the government of India to devise a near-perfect 

business environment by constantly adapting to the changes of the dynamic labour 

population and the market needs which can be achieved by bringing changes in the labour 

laws. 

The Government of India has constituted many different committees in the past to keep 

pace with the new challenges and opportunities in the labour market. The First National 

Commission on Labour (FNCL) of independent India was set up in 1966 under the 

chairmanship of Pralhad Balacharya Gajendragadkar with the goal to (but not limited to): 

 Make improvements in the labour policy with a long-sighted view of challenges 

that can emerge in the future. 

 Make recommendations for the betterment of the workers who are left out of the 

orbit of current labour laws. 

Some tangible changes did happen after the FNCL but that was not enough which can be 

seen by the setting up of subsequent committees – for example: Tripartite Committee on 

Industrial Relations Law (1977), Sanat Mehta Committee (1983), Bipartite Committee 

                                                             
1 Udit Misra & Nushaiba Iqbal, ‘Explained what Labour Law changes by States Mean’ (The Indian Express, 
16 May 2020) <www.indianexpress.com/article/explained/what-labour-law-changes-mean-coronavirus-
6403611/> accessed 20 January 2022 

http://www.indianexpress.com/article/explained/what-labour-law-changes-mean-coronavirus-6403611/
http://www.indianexpress.com/article/explained/what-labour-law-changes-mean-coronavirus-6403611/
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(1990), National Commission on Labour Standards (1995), and a 12 Member Bipartite 

Committee (1996).2 

The Second National Labour Commission (“SNLC: hereinafter) was set up in 1999 by the 

Vajpayee government under the chairmanship of Ravindra Varma with the objectives - “to 

suggest rationalization of existing laws relating to labour in the organized sector and to 

suggest an umbrella legislation for ensuring a minimum level of protection to the workers 

in the unorganized sector.”3 The commission submitted its report in 2002 to the 

Government of India, the author tries to converge some of the recommendations of the 

report and the provisions of the new labour law codes of 2019 and 2020. 

The SNLC recommended the Union Government categorize different laws relating to 

labour into four to five groups.4 It took the Union Government, 17 years to finally 

implement this recommendation through the new labour code bills. The Labour Code Bills 

are broadly divided into four heads, which are: 

 The Code on Wages, 2019 

 The Occupational Safety, Health and Working Conditions Code, 2020 

 The Code on Social Security, 2020 

 The Industrial Relations Code, 2020 

 

2.1. The Code on Wages, 2019 

This Code was passed in 2019 by the Rajya Sabha, this will subsume four legislations: (i) 

the Payment of Wages Act 1936, (ii) the Minimum Wages Act 1948, (iii) the Payment of 

Bonus Act 1965, and (iv) the Equal Remuneration Act 1976.5 

The Code also says that the provision related to the wages will be applicable to both 

organized and unorganized sectors, which is in line with the recommendation of the 

SNLC, also the Code explicitly mentions that - “there shall be no discrimination in an 

establishment or any unit thereof among employees on the ground of gender in matters 

                                                             
2 K.R. Shyam Sundar, ‘Second National Commission on Labour: Not up to the Task’ (2000) 35(30) Economic 
and Political Weekly 2607 
3 Sundar (n 2) 
4 G Shivaji Rao, ‘The Report of The Second National Labour Commission- 2002: An Overview’ (Mondaq, 5 
March 2003) <www.mondaq.com/india/employee-rights-labour-relations/20167/the-report-of-the-
second-indian-national-labour-commission-2002---an-overview#> accessed 21 January 2022 
5 Code on Wages Act 2019 

http://www.mondaq.com/india/employee-rights-labour-relations/20167/the-report-of-the-second-indian-national-labour-commission-2002---an-overview
http://www.mondaq.com/india/employee-rights-labour-relations/20167/the-report-of-the-second-indian-national-labour-commission-2002---an-overview
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related to wages by the same employer, in respect of same work, or work of a similar nature 

done by any employee.”6 It also states that there can be no discrimination in the 

recruitment process on the basis of gender.7 

The Code also introduces the concept of “floor wage” which is to be fixed by the central 

government. The floor wage is to be fixed by gauging the minimum living standard of a 

worker. This will differ geographically depending upon different factors. It is also provided 

that the minimum wage fixed by the appropriate government shall not be less than the 

floor wage.8 

The Code also provides a new definition of basic pay, which means that the employer has 

to keep the basic pay at or above 50% or one-half of the total wage (as defined in clause 

2y of Code on Wages Act, 2019) of an employee. This means that the so-called in-hand 

salary will decrease, and the gratuity will increase, the government has said that this will 

save money for the employees that can be encashed after their retirement leading to a 

better future. Employers and Employees are both wary of this amendment. This can be 

crippling in the short term, but in the long run, this will give the employee more funds in 

their bank accounts leading to a comparatively better life after retirement. 

The government is also pitching the idea of four days a week, which can give more freedom 

to the companies to decide how many days in a week they want their employees to work, 

this will also be beneficial for the employees as they can now get more time to spend with 

family.9 This Code has many provisions which are laudable and are in the right direction, 

the government has to make sure that the act is implemented in the manner in which it 

was envisaged. 

2.2. The Occupational Safety, Health and Working Conditions Code, 2020 

This Code was passed by the Rajya Sabha in 2020, this bill subsumes thirteen acts.10 The 

Code defines an interstate migrant worker as someone who works in some other state and 

                                                             
6 Code on Wages Act 2019, s 3  
7 Code on Wages Act 2019, s 3(2)  
8 Code on Wages Act 2019, s 9 
9 ‘Explained: A four day week? Here’s what India’s plan entails’ (The Indian Express, 18 February 2021) 
<www.indianexpress.com/article/explained/new-labour-codes-india-four-day-week-7182376/> accessed 
21 January 2022 
10 Occupation Safety, Health and Working Conditions Code 2020, s 143  

http://www.indianexpress.com/article/explained/new-labour-codes-india-four-day-week-7182376/
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earns less than ₹18,000.11 This will make it feasible for the government to launch a targeted 

scheme for the benefit of these workers. This Code also provides a mechanism for a single 

license for contract work,12 which is a relief for contractors who have to run from pillar to 

post to obtain multiple licenses. This also helps in tackling the so-called “License Raj”. 

This Code also has a provision which will require free cost annual health checks.13 This 

Code provides the government and the stakeholders with clarity on various definitions 

which were hitherto not defined. 

2.3. The Code on Social Security, 2020 

This Code was passed by the Rajya Sabha in 2020, this bill subsumes nine laws.14 This Code 

extends social security to the unorganized sector, the gig workers, and the platform 

workers.15 This will help a huge population which falls in this stratum, The Code also 

mandates contribution by the employer to the fund established by the concerned 

government.16 

The SNLC also suggested that there should be social security packages that must 

encompass both organized and unorganized sectors of the economy17, the above 

amendments in the law suggest that this recommendation of SNLC has been implemented. 

This Code will help in the assimilation of the unorganized sector, gig workers, and platform 

workers into the mainstream, where the government can make laws for their welfare. 

2.4. The Industrial Relation Code, 2020 

This Code was passed by the Rajya Sabha in 2020, this bill subsumes three laws. This is 

one of the most debated labour laws in the country because of some provisions that are 

discussed in the subsequent lines. This Code replaces ‘workman’ with ‘worker’, as 

suggested by the SNLC that a gender-neutral term may preferably be used. This Code also 

introduces a method of compensation for the employees who are laid-off (certain 

conditions which the code mentions have to be met)18, which is helpful to both: the 

                                                             
11 Occupation Safety, Health and Working Conditions Code 2020, s 2(zf)  
12 Occupation Safety, Health and Working Conditions Code 2020, s 119  
13 Occupation Safety, Health and Working Conditions Code 2020, s 133  
14 Code on Social Security 2020  
15 Code on Social Security 2020, Chapter IX  
16 Code on Social Security 2020, ss 114 and 141  
17 Rao (n 4) 
18 Industrial Relation Code 2020, s 67  
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employer can lay off employees during financial hardship and the employee can get 

adequate compensation. 

The Code also says that any establishment employing less than 300 employees does not 

require prior government permission while retrenchment19, previously this limit was less 

than 100 employees. The issue that is being flagged with this amendment is that the 

establishment will have immense power to hire and fire at will, this amendment is a win-

win for both the employer and the employee. 

Suppose there is person ‘A’ who wants to open a semiconductor factory which requires 

huge capital and at least 125 employees, with the previous limit (100) ‘A’ will be in a 

dilemma about whether to open a factory in India. If unfortunately, the business is at the 

precipice of shutdown then she will have to take permission from the government to make 

retrenchments making the whole process very cumbersome. With the new amendment, 

prospective entrepreneurs will get a fillip to imagine and implement their plan without the 

risk of getting stuck in the web of government procedure. 

Also, the issue that the employees will be fired will find no base as the threshold is still 

present, in a country like India where unemployment is a big issue, the abovementioned 

amendment will provide more opportunities to the people than problems. If India wants 

to emerge as a manufacturing giant on the global scene, then it is imperative to bring more 

labour business-friendly laws into the country.  

In conclusion, these Labour Codes reflect that the recommendation of the SNLC is not 

only a dusty file prepared by some experts, but something that the policymakers have 

realized can steer India through uncertain times. Some reforms are indeed novel and were 

not recommended by the SNLC in 2002. We cannot become averse to reform on 

everything, there might be some problems in the Labour Codes which have to be dealt 

with by the government, but in a broader perspective, they are employer/employee 

friendly. 

3. Gig Workers: Why not bring them Under the Net? 

The term ‘gig economy’ was first used by Tina Brown in 2009, she used this word in the 

context of freelancers (people who provide their services on a contract basis). Gig workers 

                                                             
19 Industrial Relation Code 2020 
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are basically people who work on a contract basis and online platform workers with the 

company on a temporary basis until the allotted work is completed. With the advent of 

social media/digital applications, the gig economy has seen a massive uptick in terms of 

gross volume and people employed. As one estimate suggests that the current gig economy 

stands at $ 347.8 billion.20 It is also projected by Mastercard, that the gross volume will 

touch ~$455 billion by 2023.21 One might think why this gig economy is growing at an 

unprecedented pace, the reason lies behind the advantages that it offers in contrast to the 

normal work culture. 

3.1. Advantages of Gig Economy 

The first and the biggest advantage is that one can do the work at any time, in most cases, 

one does not even have to go out on the road to find work as the majority of the gig work 

is available online. Second, it provides the company with a plethora of choices as the number 

of gig workers in the economy is growing. Third, this setup provides the worker with a 

sense of ownership or flexibility, where they can choose to work at their ease. Fourth, the 

employer does not have to worry about the accommodation/perks and all the pluses that 

a regular employee has to be provided. The fourth advantage for the employer is a major 

disadvantage for the gig workers as they are denied the basic benefits that their 

counterparts working in the orthodox setup the of employer-employee relationship avail. 

This is a very serious issue and requires intervention from the Legislature by not only 

framing appropriate laws but also implementing them satisfactorily 

3.2. Are there any steps taken to protect the interests of Gig Workers? 

The Code on Social Security, 2020 extends social security to gig workers. It also has a 

provision under which the Central Government has to establish a National Social Security 

Board, which will help in making enactments related to (but not limited to) gig workers.22 

The Code also says that the aggregators who employ gig workers have to contribute 1-2% 

of their annual turnover for the social security of the gig workers.23 This can be understood 

                                                             
20 ‘Economy, Gig economy projected gross volume’ (Statista, 21 June 2021) 
<www.statista.com/statistics/1034564/gig-economy-projected-gross-volume/> accessed 26 January 2022 
21 ‘The Global Gig Economy: Capitalizing on a ~$500B Opportunity’ (Mastercard News Room, May 2019) 
<www.newsroom.mastercard.com/wp-content/uploads/2019/05/Gig-Economy-White-Paper-May-
2019.pdf> accessed 28 January 2022 
22 Code on Social Security 2020, s 6  
23 Code on Social Security 2020, s 141 and 114(4)  

http://www.statista.com/statistics/1034564/gig-economy-projected-gross-volume/
http://www.newsroom.mastercard.com/wp-content/uploads/2019/05/Gig-Economy-White-Paper-May-2019.pdf
http://www.newsroom.mastercard.com/wp-content/uploads/2019/05/Gig-Economy-White-Paper-May-2019.pdf


Integral Law Review                                      Vol. 1 (2022-2023) 
 
 

 

 
 

30 
 

as an initial step to provide the gig workers with the benefits that workers who work in the 

traditional set-up receive. Of course, the road to championing the cause of gig workers is 

yet to be traversed but this is a step in the right direction and requires constant policy 

change to tackle the novel challenges of this dynamic sector. 

Developed nations around the world are still not able to devise a statute to protect gig 

workers. Recently, The British Supreme Court unanimously held that Uber drivers are not 

“self-employed” but “workers”. This judgement led to a flurry of articles and 

contemplations about whether will this be a watershed moment for the gig economy? 

Indeed, it was a very progressive pronouncement by the 7-judge bench (6-judge bench 

after Lord Kitchin fell ill).  

The Court used the employment test and with a 5-point premise came to the conclusion 

that Uber drivers qualify as workers.24 As stated above, this can be a watershed moment 

for the gig economy, as one of the biggest concerns of the Gig Workers is that they are 

always left out of the safety net. This pronouncement which classifies Cab drivers of Uber 

London as workers can be a positive judgement for the Gig Workers. It is also crucial for 

countries around the world to work for the betterment of the hitherto neglected Gig 

Workers. 

The critics of this classification say that Gig Workers by their definition are ‘temporary’ 

and cannot be equated with regular employees. This argument seems acceptable so far, we 

are not delving into the terms of employment. As propounded in the above-mentioned 

judgement that: (i) a cab driver cannot choose their passenger by themselves, they are 

allotted a passenger according to the algorithm of the Uber application, (ii) cab driver has 

no control over the terms on which the driver carries the passenger, these standard 

agreements have to be signed by the drivers to work in Uber. 

Also, there is a system of penalty 10-minute log-off if the driver cancels an already accepted 

trip. These shreds of evidence show that the company has full control over the cab driver, 

but when it comes to giving equal benefits and pluses similar to the regular employees, the 

company shrugs off its responsibility stating that drivers don’t qualify as workers.  

                                                             
24 Uber BV and Ors v Aslam and Ors [2021] UKSC 5 
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Recently a petition was filed in the Supreme Court to declare gig workers as wage workers 

or unorganized workers, the petitioner also relied on the UK judgement mentioned above 

to substantiate their claim25. It has to be seen what the court decides as the matter is still 

sub judices. 

The answer to the question of bringing gig workers under the net of social security and 

benefits stands affirmative since it is the need of the hour to provide the same benefits and 

pluses to the gig workers that, a similarly placed worker or employee in a traditional setup 

enjoys. Looking at the current number and the increase that happened in the last few years, 

it is understood that the gig economy is bound to increase and will provide millions of 

people with employment around the globe. Not only India, but the governments around 

the world have to take cognizance of this huge population and have to work towards the 

betterment of these people. 

4. Achieving Gender Equality at the Workplace 

There is a long-held belief that women are vulnerable in the workplace and their male 

counterparts have the responsibility to protect and assist them in every unpleasant 

situation. This attitude to keeping the women at the receiving end of the help, which is 

often out of largesse, makes the situation look grimmer for women. This viewpoint makes 

them look vulnerable and helpless, it also makes them look reliant on their male 

counterparts. 

Some of the stereotypical views also mar the objective of gender equality. It is a wrongly 

held belief that women are not assertive, or women are not emotionally strong as compared 

to their male counterparts. There are women who are excelling in their fields like Justice 

Indira Banerjee (Judge, Supreme Court of India), Justice BV Nagarthna (Judge, Supreme 

Court of India), Jacinda Ardern (Prime Minister of New Zealand), Indira Jaisingh (Lawyer) 

and the list will go on until we stop.  

This is a testimony to the fact that women are also not behind in the race. Does this mean 

that everything is hunky dory? No, these examples only suggest what the behemoths are 

                                                             
25 Shruti Kakkar, ‘Gig Workers' Approach Supreme Court Seeking Social Security Benefits From Zomato, 
Swiggy, Ola, Uber’ (Live Law, 21 September 2021) <https://www.livelaw.in/top-stories/gig-workers-
approach-supreme-court-for-social-security-zomato-ola-uber-swiggy-182107?> accessed 28 January 2022 

https://www.livelaw.in/top-stories/gig-workers-approach-supreme-court-for-social-security-zomato-ola-uber-swiggy-182107?
https://www.livelaw.in/top-stories/gig-workers-approach-supreme-court-for-social-security-zomato-ola-uber-swiggy-182107?
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doing in their respective domains. We have to get a true picture of what is the condition 

where the majority of women are employed. 

During the COVID-19-induced lockdown, the markets and economy of the world were 

hit drastically. This came down heavily on the people who were already employed in 

precarious jobs. International Labour Organization in its report titled “Building Forward 

Fairer: Women’s Rights to Work and at Work at the Core of the COVID-19 Recovery” 

suggests that women getting employed in 2021 will be 1.3 crores less than that in 2019, 

whereas men will close this void.26  

There are also many unproven theories that are supported and accepted by the public at 

large, some of them include “women are under-confident” or “women are risk-averse”. 

There are reasons to disapprove of these made-up theories, Women tend to feel under-

confident not because of any inherent quality but due to the work environment in which 

they work. It is said that they are subject to more scrutiny than their male counterparts.27 

Also, the same research found that there is no evidence on hand to suggest that women 

are less likely to take risks. These fabricated assumptions are majorly responsible for the 

reluctance of an employer to hire a female employee.  

 There have to be awareness campaigns around the globe to dissipate these mindless 

theories. 

 There is also a dire need to encourage female entrepreneurs to come ahead and set 

up enterprises. 

 The legislature has to formulate policies to incentivize women to come up as 

entrepreneurs.  

It has been observed that women are paid less than men in the new Code on Wages says 

that there can be no discrimination based on gender at the workplace with respect to 

remuneration, this essentially means that an employer cannot pay a woman less than her 

male counterpart, provided they are doing the same work. The Code also says that one-

third of the seats in the Central Advisory Board and the State Advisory Board will be 

                                                             
26 ‘Fewer women than men will regain employment during the COVID-19 recovery says ILO’ (International 
Labour Organization, 19 July 2021) <www.ilo.org/global/about-the-
ilo/newsroom/news/WCMS_813449/lang--en/index.htm> accessed 27 January 2022 
27 Catherine H. Tinsley & Robin J. Ely, ‘What Most People Get Wrong About Men and Women’ (Harvard 
Business Review, May-June 2018) <https://hbr.org/2018/05/what-most-people-get-wrong-about-men-and-
women> accessed 30 January 2022 

http://www.ilo.org/global/about-the-ilo/newsroom/news/WCMS_813449/lang--en/index.htm
http://www.ilo.org/global/about-the-ilo/newsroom/news/WCMS_813449/lang--en/index.htm
https://hbr.org/2018/05/what-most-people-get-wrong-about-men-and-women
https://hbr.org/2018/05/what-most-people-get-wrong-about-men-and-women
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specifically for women.28 The Central Board may advise the Central government on the 

issues related to (but not limited to) minimum wages and increasing employment of 

women. The State Board would give its advice to the State government in matters related 

to (but not limited to) the fixation of minimum wages and increasing employment for 

women. 

The working conditions code says that any establishment employing ten or more people 

shall provide distinct bathing rooms and locker rooms for male, transgender, and female 

employees29. It also says that women can be employed for all types of work,30 meaning that 

the employer cannot say that “this work is not for women”, also it says that even if the 

government is of the view that particular employment is hazardous for women, the 

government may necessitate the employer to make adequate changes for the safety of 

women before the employment,31 the important thing to note is that the government is 

not asking women to not work at hazardous places but instead requiring the employer to 

provide a satisfactorily safe environment to work in. This Code also prohibits the 

employment of pregnant women in dangerous work. 

The Code on Social Security says that no employer can knowingly employ a woman, for 

six weeks after her delivery, miscarriage, or medical termination of pregnancy.32 The Code 

also asks the employer to affix an abstract and rules relating to maternity benefits at a 

conspicuous place in the establishment.33 

These codes are undoubtedly on the right path, but they are not enough. This problem 

cannot be solved just by making laws, also the laws are still incomplete. The government 

must set up a specialized committee consisting of people from different domains to 

deliberate and suggest tangible steps to increase the participation of women in furthering 

the economy, the committee must be given a specific date to come up with all the 

recommendations and the date has to be adhered to. A country with more than 1.3 billion 

people must not suffer just because some select people cannot prepare a report before the 

                                                             
28 Code on Wages 2019, ss 42(2) and 42(7) 
29 Megha Chandra, ‘Explained: What India’s New Labour Codes Mean for Women And Persons With 
Disabilities’ (Un Gender, 3 November 2020) <https://www.ungender.in/india-new-labour-codes-for-
women-explained/> accessed 30 January 2022 
30 Occupational Safely, Health and Working Condition Code 2020, s 43  
31 Occupational Safety, Health and Working Condition Code 2020, s 44  
32 Code on Social Security 2020, s 59  
33 Code on Social Security 2020, s 71  

https://www.ungender.in/india-new-labour-codes-for-women-explained/
https://www.ungender.in/india-new-labour-codes-for-women-explained/
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specified deadline. This will be aggravating the vulnerability of women. It would be 

appreciated if the government comes up with very strict guidelines for the committee with 

respect to deadlines and submissions.  

5. Harassment at Workplace: Why does the Problem Persists? 

The government in past has tried to curb violence/sexual harassment at the workplace but 

it looks like an unsuccessful attempt. Let’s not call it an incomplete or partially successful 

attempt. One might wonder, what is the difference between sexual harassment at the 

workplace and elsewhere. (Caveat: This does not, in no manner whatsoever, alludes that 

those other harassments are not despicable or something, neither it is intended to say that 

women who don’t work are less independent sexual or any kind of harassment is 

disgusting, hateful, condemnable, and deplorable, these acts must be dealt by legally 

prosecuting the culprits.) 

What makes this heinous crime in the workplace loathsome is the fact that it affects 

working women in numerous ways. Sometimes a woman has to leave her work because of 

these disturbances. Women who choose to continue have to bear this disgusting act. Does 

the question arise that is there a law in place? If yes, then why don’t women just approach 

the concerned authority and get the issue sorted? 

The answer to the first question is in the affirmative, in India, we have the Sexual 

Harassment Act 2013 which provides protection and redressal against sexual harassment 

at the workplace. This particular Act defines ‘sexual harassment’ under five forms which 

are physical contact, demand for any sexual favour, showing pornography, any unwelcome 

physical or non-verbal communication, and making sexually coloured remarks. This Act 

also mandates that an employer who is employing more than 10 has to establish an Internal 

Complaints Committee (ICC).34 If there are less than ten employees then, the concerned 

District Officer shall set up a Local Complaints Committee (LCC).  

These provisions might look very effective but in real life, they are unable to bring reform, 

the biggest problem is that the government has no data on sexual harassment at the 

workplace, one might wonder how the government framed law without streamlined data 

                                                             
34 Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act 2013, s 4 and 5  
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on this issue. Also, the majority of women are excluded from the purview of this legislation 

as it does not extend to the informal sector, in which around 90% of women work.35 

The root cause of the problem is that the legislation in place is unable to meet its objective, 

in an RTI request by Martha Foundation, it was found that out of 655 districts, 29 percent 

of them replied that they have an LCC in their district, 15 percent of the total district said 

they have not yet established LCC and 56 percent of the total districts did not reply.36 

There has to be a transparent system, where the data has to be published, data of how 

many complains were registered and how many were adjudicated, these publications shall 

also not reveal the identity of the victim or the accused. 

A committee must be set up to look into the loopholes of the current legislation and 

provide effective steps to deal with the same, it is imperative for the government to work 

for the betterment of women, not just by affirmative actions (reservation) but by making 

them self-reliant and free from fear of any mishap at work. This issue is very grave and 

requires urgent action from the government. 

6. Conclusion 

There is indeed a dire need to reform the labour laws of India, although the new labour 

codes are in the right direction, the work is not yet completed. The labour codes solve the 

problem of plenty but there is still so much more to be achieved. The gig economy is also 

very crucial for the betterment of the Indian economy, it will be interesting to see how the 

government will proceed in this direction.  

India being a land of the largest youth population has the implicit responsibility to be in 

the vanguard of labour reforms throughout the world. India has to adopt many progressive 

reforms happening elsewhere. It has to not only move ahead but also learn from the past. 

Women are also participating with vigour and enthusiasm in the economy, several women 

are taking up the responsibility of their families and are fulfilling it. The government also 

                                                             
35 Shalini Singh ‘In India’s informal economy, crores of women face gender bias and insecurity’ (Scroll, 5 
April 2021) <https://scroll.in/article/990984/in-indias-informal-economy-crores-of-women-face-gender-
bias-and-insecurity> accessed 30 January 2022 
36 Anoo Bhuyan & Shreya Khaitan, ‘8 years on, poor compliance with sexual harassment law at workplace’ 
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has to work to increase the participation of women in the economy and make women 

working outside it a ‘norm’ rather than an ‘exception.’ 

India stands at a crossroads, where it does not matter which road is more or less travelled. 

The crucial point would be to bring reforms in the labour laws to deal with the novel 

challenges of the 21st century. 
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Reconceiving the Insanity Defense: Lacuna in Law 

Enforcement, towards Amending the Kenyan Law on the 

Defense of Insanity 

James Wandolo* 

 

Abstract: The insanity defense is a controversial legal doctrine that has been discussed 

widely not only in Kenya but also in other states like the United States. This defense allows 

psychologically impaired defendants to avoid conviction because of the belief that such 

people cannot recognize the very character of their deeds. As Bracton states, “a crime is 

not committed unless the will to harm (voluntas nocendi) be present”.1 The dictates of a fair 

sense of justice provide that the laws enacted for the protection of society should neither 

be tarnished with malice nor be ferocious, and it is for that matter that the psychologically 

impaired people escape punishment for their crimes. It is also important to signal that the 

same “fair sense of justice does not dictate that people should be allowed to escape the 

consequences of their wrongful acts”. This article examines whether the defense of insanity 

creates a loophole in law enforcement by enabling other people to overuse it to escape 

punishment. 

Keywords: Insanity, Defense, Law Enforcement. 

1. Introduction 

Debates show that the insanity defense is a reward given to the mentally ill defendants in 

criminal matters to “stay sick”.2 and by staying sick, they are not punished for committing 

a criminal offense. Robert remarks, “Christ had the courage and felt a sense of outrage to 

drive the money changers from the temple. Will we have the fortitude to admonish the 

lawyers to back off and stop getting killers acquitted, especially by the insanity defense?3  

To respond to Robert’s remarks, we must examine the law on the insanity defense and its 
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origin. This then enables us to establish whether the defense is a refuge4 for guilty 

defendants or not. 

2. Defense of Insanity 

Before the nineteenth century, the medieval notions of insanity were that insanity was an 

apparition from the Creator and that the victims’ state was a result of demoniacal 

influences. Therefore, insanity was only treated as a disease and given no recognition in 

law.5 A mental anomaly can be categorized into two; mental perversity6 which includes the 

people recognized by the law as lunatics, and other category is mental insufficiency, which 

the law considers as wazzocks. The difference between these two categories is that the first 

category involves the absence of anything in the mind of the possessed. In contrast, in the 

second category, there is the presence of mental disorders in the mind of the insane 

individual. The idea of preventing the conviction of a person through the defense of 

insanity came up in A Treatise on the Medical Jurisprudence of Insanity by Isaac Ray,7 

along with the M’Naghten case decision.  

In the M’Naghten case8 - M’Naghten was charged with the murder of the Secretary to 

Britain’s Prime Minister. During his arrest, the defendant informed the police that his main 

aim was going to London was to kill the Prime Minister as he had been instructed. The 

Defense Counsel laid witnesses who testified that the defendant suffered from acute 

insanity and was obsessed with delusion. The Judge instructed the Jury to consider the 

defendant’s lack of understanding when committing the murder in question. In reaching a 

verdict of not guilty, the Jury stated that the defendant was insane during the commission 

of the offense. Therefore, the M’Naghten Rule was developed as a test for criminal insanity 

where a defendant is not considered guilty if, at the time of the commission of the offense, 

he or she was so deranged that he or she failed to understand the nature of his or her 

actions. 

                                                             
4 Karen Fernau, ‘Tough Law Makes Pleading Insanity Harder to Prove; Killers Face Roadblock in Quest 
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5 Homer D. Crotty, ‘The History of Insanity as a Defense to Crime in English Law’ (1921) 12(2) California 
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6 Rosanoff and du Fursac, Manual of Psychiatry (1916) 
7 Background and History of the Insanity Defense (Find Law, 5 February 2019)  
<www.findlaw.com/criminal/criminal-procedure/the-insanity-defense-history-and-background.html> 
accessed 4th January 2022 
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The defense of insanity is provided for under Section 12 of the Penal Code which provides 

that;  

“a person is not criminally responsible for an act or omission if at the time of doing the act or making 

the omission he is through any disease affecting his mind incapable of understanding what he is doing, 

or of knowing that he ought not to do the act or make the omission…”9  

Considering the above provision of law, the courts hold a person guilty but insane when 

the person is found to have committed an offense while suffering from mental illness. This 

law treats a mentally ill person as receiving a conviction for a crime they lack responsibility 

for. Furthermore, the Section provides that  

“…a person may be criminally responsible for an act or omission, although his mind is affected by a 

disease, if such disease does not in fact produce upon his mind one or other of the effects above 

mentioned in reference to that act or omission.”10  

This part indicates that the mentally ill people who commit a criminal offense while 

knowing very well that their actions are wrong but have unfeigned impotence to control 

their actions because of the disease cannot rely on the defense of insanity. This law is unfair 

to these people who cannot control their actions because of suffering from a mental illness. 

Additionally, the law should consider the mentally ill people who commit an offense 

unknowingly as “not guilty” instead of “guilty but insane”. Justice as fairness requires that 

guilty people be punished according to the law; therefore, sparing other guilty defendants 

promotes unfairness and inequality in justice administration. Inequality promotes 

arbitrariness unless it is advantageous to everybody11 but failing to punish other guilty 

people is not advantageous to everybody. When the courts of law refer to the mentally ill 

defendants as “guilty but insane” and forgive them on that ground, then the court of law 

fails to perform their mandates. Forgiving a guilty defendant creates a loophole in law 

enforcement. As Clarence puts it, “if everything is forgivable, then everything is 

permissible.”12 

 

                                                             
9 Laws of Kenya, Penal Code cap. 63 
10 Laws of Kenya, Penal Code cap. 63 at 22 
11 John Rawls, ‘Justice as Fairness’ (1958) 67(2) The Philosophical Review 165 
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3. Is the Insanity Defense a Loophole in Law Enforcement? 

The concept of mental illness was influential in the late eighteenth and early nineteenth 

century, but right now, it may prove to be socially harmful. Szasz remarks that “Not only 

do I believe that mental illness should never be accepted as a release from criminal 

responsibility, but also it should never be the ground for a refusal to try a person charged 

with an offense. Everyone accused of breaking the law should be tried”.13 

Someone might say that Szasz is careless about the mentally ill in society, but maybe his 

view should be considered from a broader perspective. In my view, for example, he does 

not entirely mean that mentally ill people should be treated equally with the same people, 

but a better way needs to be established to deal with the mentally ill defendants. 

Distinguishing between a sick mind and a healthy mind may sometimes prove to be 

difficult14 thus, the defense is likely to create a loophole that allows guilty people to escape 

punishment. After all, the society we live in is so sick that the people who revolt against 

conforming to society’s conventions are the ones who can be said to be candidly sane. 

The opinion may sound extreme, but it is worth noting that there has been an advancement 

in technology both in the legal and medical fields, so saying that a mentally ill person lacks 

responsibility for their wrong actions may lack support from scientific evidence. 

Bodenheimer also posits, “to tell people that they have no power over their actions tends 

to prevent or weaken efforts to build inner controls.”15 We need to stay in the sunlight of 

scientific truth and shut the doors of the darkness of medieval legalism.  

Maybe prisons and jails are the best places to find and compare the relationship between 

criminality and mental illness. In those places, one can discover psychopathology amongst 

the criminals awaiting conviction and those who have been convicted. Honestly, the 

insanity defense does not really exist. The only thing we have is a defense that is pleaded 

in notable cases like homicide that allows the community and lawyers, in particular, to 

relish their dive into the debate of morality. One might even ask why the defense is not 

available to those who commit minor offenses while a large amount of psychopathology 

                                                             
13 T. Szasz, Law, Liberty and Psychiatry: An Inquiry Into the Social Uses of Mental Health Practices (New York: 
Macmillan 1963) 
14 B. Wootton, Social Science and Social Pathology (London: George Allen & Unwin 1959) 
15 E. Bodenheimer E, Philosophy of Responsibility (Colorado: Fred B. Rothman 1980) 
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exists among those defendants. An accused person found “guilty but insane”16 or not guilty 

because of insanity is in many cases locked in a prison inside a mental hospital, which is 

not much different from the prison where they would have been locked up if they had 

received a conviction.  

In my view, this defense is entirely used for a purpose that is far from controlling crime, 

which is or at least should be the raison d’etre of a criminal justice system. Even if we regard 

this defense from the point of moral posturing and pretend that we acquit the mentally ill 

defendants, the reality is that they are not free or absolved as it may look. Some of these 

defendants still receive double stigmatization because society sees them as criminals and 

lunatics, and even their treatment is based on this postulation. Another essential factor to 

consider is whether the defense succors the mentally ill defendants. Evidence shows that 

doctors manipulate the patients’ sense of responsibility for their deportment during 

psychiatric treatments. Most people might ignore this, but it shall remain to be the truth, 

the mentally ill should remain responsible for their past wrongful and criminal actions if at 

all they are to live mundane lives. 

4. Conclusion 

This is an attempt to make it clear that it should not be conjectured that – I discount the 

situation of the mentally ill in society but that I am only questioning the operation of the 

insanity defense in the current criminal justice system. The defense was pragmatic when 

its primary role was to avoid capital punishment for the mentally ill defendants because 

they could not understand the very character of their deeds when committing an offense. 

If we put aside capital punishment, we will only be pretending to breathe moral force into 

a doctrine while in reality, we are not.  

The insanity defense is not suitable for our Penal Law, and the paper propose that we 

should replace it with the Defense of Diminished Responsibility. This legal doctrine 

absolves a defendant of part of the liability for their unlawful conduct if they suffer from 

a disease of the mind that impairs their responsibility in committing an offense.17 The 

                                                             
16 Laws of Kenya, Penal Code cap. 63 
17 Britannica, The Editors of Encyclopedia. “Diminished Responsibility” 
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doctrine only provides a mitigating defense to a defendant who has a mental disease. In 

Atkins v. Virginia18, the court stated that; 

“mentally retarded persons frequently know the difference between right and wrong… Because of their 

impairments, however, by definition they have diminished capacities to understand and process 

information, to communicate, to abstract from mistakes and to learn from experience, to engage in 

logical reasoning, to control impulses, and to understand the reaction of others… Their deficiencies do 

not warrant an exemption from criminal sanctions, but they do diminish their personal culpability… 

With respect to retribution the interest in seeing that the offender gets his “just deserts” the severity of 

the appropriate punishment necessarily depends on the culpability of the offender.”19  

It had earlier stated in this paper that scientific research has shown that most mentally ill 

defendants can understand what is right and wrong. Instead of letting them walk free, this 

doctrine gives them partial responsibility for their criminal acts through a reduced 

sentence.  

Modern scientific knowledge can ensure that the main objective of the criminal justice 

system, which this paper had also stated to control crime, is realized. The special defense 

of insanity, together with its utility among the psychologically impaired defendants, which 

has been in operation in Kenya for a very long period, is now proving to be superannuated. 

With Diminished Responsibility, the court saves itself from distinguishing between 

different degrees of liability of an identical crime because a Judge only treats the 

defendant’s mental illness as a mitigating factor that reduces the penalty.  

Dovetailing a defendant’s derangement to the requirements of the statutory state of mind 

has proven to be difficult20 so the doctrine of Diminished Responsibility provides Criminal 

Law with a more straightforward way of dealing with the defendants who cannot recognize 

the nature of their deeds during a commission of an offense. We should change from 

“Guilty but Insane” to “Guilty but partially Responsible”. 

  

                                                             
18 536 U.S. 304 (2002) 
19 Stephen J. Morse, ‘Diminished Rationality, Diminished Responsibility’ (2003) 1 Ohio State Journal of 
Criminal Law 289 
20 Peter Arenella, ‘The Diminished Capacity and Diminished Responsibility Defenses: Two Children of a 
Doomed Marriage’ (1977) 77 Columbia Law Review 849 
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Criminalization of Termination of Pregnancy in Context of Four 

Liberty Limiting Principles of Criminalization 

Md Asadullah* & Md Izhar Ashraf** 

 

Abstract: In India, fetus removal has been permitted in restricted conditions since the 

Medical Termination of Pregnancy Act, 1971 (“MTP Act” hereinafter) was passed, making 

an exemption for the offense of early termination under the Indian Penal Code, 1860. The 

law’s main role was populace control and family planning1 and it comes up short on a 

rights-based structure. The law is specialist-driven and over-medicalizes early termination, 

stripping pregnant people of their right to substantial and decisional independence and 

vesting the choice to cut short with the specialist. On 25th March 2021, the Indian 

Parliament passed the MTP Amendment Act 2021, another arrangement of alterations to 

this almost fifty years old law. Tragically, this Act neglects the existing reproductive rights 

jurisprudence developed by the Supreme Court of India2 and the fundamental rights to 

autonomy, bodily integrity, and privacy3. This paper analyzes the principles of 

criminalization and under which principle the criminalization of termination of pregnancy 

can best be justified. The author has also tried to enquire about the current policy of the 

government in criminalizing the termination of pregnancy. 

Keywords: Criminalization, Pregnancy, Legal Moralism. 

1. Introduction 

Endeavors to decriminalize termination of pregnancy in nations with prohibitive laws 

every now and again face established difficulties in courts. Commonly, legitimate 

supporters persuade those guidelines taking into account lawful termination of pregnancy 

are not violative of the Constitution and its arrangement ensuring the right to life. 

Simultaneously, advocates certify the women’s right to lawful termination of pregnancy on 

other protected grounds, like the safeguarding of her own life and well-being, individual 

independence, privacy, and equality. For a really long time, the outlining of the legitimate 
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contention as a theoretical conflict of absolutes between the existence of the unborn and 

the freedoms of the pregnant woman has been detrimental to women. From one 

perspective, this sort of outlining doesn’t do equity to the mind-boggling truth of early 

termination, and once in a while defames women as individuals. Then again, it gives passes 

judgment on a bogus division that isn’t quite shortsighted, yet in addition misinformed. 

This methodology has started to change, in any case, and another account is coming to 

fruition, with its various components recognizable in a gathering of European and Latin-

American abortion court choices. This noble account accompanies its own strategic 

outlining - the Proportionality Guideline4, which urges judges to consider and ponder 

proof and new contentions concerning fetus removal that have been normally ignored in 

the legitimate discussion. When these contemplations are incorporated and given 

legitimate load in the legal investigation, the outcome upholds noncriminal ways to deal 

with fetus removal guidelines. 

2. Principles of Criminalization (Liberty Limiting Principles) 

Harm Principle: This principle is also known as the “Master Principle of 

Criminalization”. Mill says that liberty shouldn’t curtail until harm to someone else. It is a 

good reason to curtail the liberty of autonomous rational agents. It is a good reason in 

support of criminal prohibition i.e., it would be effective in preventing harm to other 

people and provided no other means of an equally effective way to do so. This principle 

plays a pivotal role in criminalizing those conducts of individuals which cause harm to any 

other individual. What qualifies “harm to individuals” under this principle? Many criminal 

law jurists opined that “some kind of loss or being worse off” qualifies harm to individuals. 

Fienberg says it is “thwarting, setting back or defeating of an interest”.5 

Mill’s idea on the Harm Principle is the “power of the State to stop harm on others”. The 

harm principle limits the State’s power to coerce individuals by legal or moral pressures. 

Then he states that on an individual there is a duty to not infringe others’ liberty. Mill’s 

primary objective was of negative liberty i.e., wrong reasons for limiting liberty, and against 

this is paternalistic reasoning i.e., moralistic non-compliance is not enough for taking away 

liberty. What is right or wrong is not convincing ground. A lot of deliberation on the 
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distinction between paternalism. Paternalism is also of two types i.e., soft paternalism and 

hard paternalism. He also talked about harm to self which should be regulated in small 

cases wherein indirect harm to others. 

Legal Moralism: State is morally legal to prevent conduct on the basis that it is 

intrinsically immoral even though it causes neither harm nor offense to the other person 

accused himself. It is a fable in that the State knows what is right or wrong. Based on that 

legal moralism, for example, Section 3776 of IPC, Anti-Romeo Laws in Uttar Pradesh, etc. 

Some scholars see morals as binding cement which gives shape to society and if no shape 

then it will disintegrate. Wolfenden Committee, 1955 came out with shocking revelations. 

Also, in Shaw v. DPP7 in England, where Shaw came out with London’s Lady Directory 

where physical attributes in the 1960s along with their contact numbers were published, 

there was a shock in society. This act was not covered under any offense at that time. So, 

the House of Lords particularly Lord Simon said this is against public morality and should 

be treated as an offense. This led to the debate that legal morality should be ground for 

criminalization and others said it should be otherwise i.e., the Hart-Devlin debate.  

Lord Simon in support of Devlin that moral is the cement. But Hart said societies are 

changing all the time and no concept of sacrosanct of a particular set of morals and he 

referred to Wolfenden Committee, 1955. He took the pragmatic view that looking into 

morals as cement is only an assumption that is not bagged by any research and if some of 

the morals remain unenforced there is no way that society would disintegrate. He also 

argued that there can never exist a universal moral agreement in society at a given time. 

Another argument Hart made was not following a few morals doesn’t mean that a person 

doesn’t follow any rules. 

Offense Principle: J. Fienberg was the main proponent of this principle. Sometimes, it is 

essential to prohibit certain offenses to a person other than those who have acted and is 

an effective way to that end i.e., to stop offense to others. Fienberg is not referring to harm 

but to offense. Harm is tangible but the offense is over and above. A person may not be 

able to say that he is harmed but he may be offended. Sensory offenses can be cited here. 

Ride on a bus where he is showing that some people boarding and some are de-boarding 

which some co-passengers can’t take it, they offend the sensor. This principle of 

                                                             
6 Indian Penal Code 1860, s 377 
7 Shaw v DPP [1962] AC 220 



Integral Law Review                                      Vol. 1 (2022-2023) 
 
 

 

 
 

46 
 

criminalization helps the state to take the plea that individuals have the right to protect 

their interests. Any individual cannot offend another individual as the principle here 

underlines. If any law is made in the context of offense principle, it will help in securing 

the crimeless society. 

Legal Paternalism: The myth of the State knows the best is enforced and legal 

paternalism is saying that it is necessary for the State to prevent harm to the actor itself 

too. State right from early time recognized society as the sovereign, and then comes the 

State. So, an individual is considered an important resource of the State and the State 

knows what is best, etc. So, on basis of this, if someone indulges in an act that is harmful 

to him then can penalize him, for example, attempting to commit suicide, wearing a helmet, 

etc. Punishment compulsorily treated as the reformative principle is interrelated with this 

as he should be treated and then get back to the society. It is related to the Parens-Patria 

doctrine. 

3. Criminalization of Termination of Pregnancy comes under which Principle? 

In our opinion, it comes under the Harm Principle or Legal Paternalism Principle. Legal 

Paternalism is the principle that is enforced when the State feels necessary to prevent harm 

to the actor itself. In India, the termination of pregnancy laws was enacted to check illegal 

abortion and to protect the health of women. Under this law, the State work as Parens-

Patria. The State better knows what is right and what is wrong for a particular individual. 

It is the duty of the State to protect the individuals from any harm to the actor itself and 

to look after the health of each individual. The Legal Paternalism principle very much fits 

in the law made to safeguard the termination of pregnancy. Under this principle, the State 

exercises its power to control illegal abortion which is for the betterment of individuals.  

India still is patriarchal in nature. In many remote areas, people are not much civilized, and 

they are engaged in abortion after enquiring that a female child will be born. This mindset 

of giving the boy a preference among the people in India will hamper women’s 

empowerment and it is the duty of the state to stop these illegal abortions. For these to 

stop, the State can take the plea of the Legal Paternalism principle by making law. 

According to our understanding as of now, Legal Paternalism contributes to women’s 

empowerment and gender neutrality which the individuals itself does not have prior 
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knowledge about the same. But sometimes it is said that illegal abortion is also against the 

moral values of society.  

If the State passes a law on the ground of morality that the act is immoral, then the 

criminalization of termination of pregnancy will come under legal moralism. The State is 

morally legal to stop conduct on the basis that it is intrinsically immoral even though it 

causes no harm or any offense to the other person or the perpetrator himself. When the 

individual does any act which is immoral and against the moral values of society then they 

can take the plea of legal moralism to criminalize that act. The termination of pregnancy is 

immoral in the context of some religious texts and ethics. Many religious stakeholders 

continuously oppose abortion as it is detrimental to religious values and standards. 

Therefore, it can be put under legal moralism also. 

We finally submit that the State can make law on termination of pregnancy through the 

two principles of criminalization i.e., Legal Paternalism and Legal Moralism. 

4. Conclusion 

After analyzing the Principles of Criminalization (Liberty Limiting Principles), we found 

the justification that termination of pregnancy can be criminalized under the principle of 

Legal Paternalism of criminalization. But sometimes, the State can also consider Legal 

Moralism as a principle of criminalization to criminalize termination of pregnancy.  

The Indian Apex Court has made strong laws on reproductive rights. In the landmark 

privacy judgment, Justice Chandrachud held that regenerative choice should be scrutinized 

inside the singular liberty guaranteed under Article 28 of the Indian Constitution. The MTP 

Act 2021 moreover makes sense of the requirement to ensure regard, autonomy, order, 

and value for women who need to end their pregnancy. Regardless, the amendments don’t 

change over into a genuine change in power from the expert to the singular searching for 

early termination. In this manner, the end of pregnancy remains a prohibitive game plan 

and not an absolute right that goes under legitimate paternalism. 

The long trip of regulating permission for safe fetus removal that started in 19719 can truly 

be said to wrap up exactly when India decriminalizes early termination. Meanwhile, there 
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is a need to make a right set up to legitimate design regarding early end that is as per 

safeguarded characteristics and India’s worldwide fundamental freedoms regulation 

obligations. The fight continues for a regulation that keeps up with the opportunities for 

correspondence, autonomy, genuine clique, and security; and for one that can change the 

natural framework inside which people can rehearse their full extent of conceptive honors, 

and particularly their decisional freedom to search for early terminations. 
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Changing Dimensions of Drug Patent Laws in India 

Banoth Mythily Meera Naik* 

 

Abstract: The evolution of the pharmaceutical industry is from many years in India, and 

it was developing day by day. Patent rights are important rights given to the inventor for 

the protection of patent rights and there is patent law in India. The Patent Act 1970 

provided that the pharmaceutical patent has process patenting in which there are huge 

manufacturers. But the Patent Act 2005 was enacted that allowed the process and product 

patent for pharmaceutical substances which entirely changed the concept of drug patents 

and it also brought major changes and modifications such as tenure of patent, no 

restriction for filing applications and other factors that are made for the protection of 

patent rights. The growth of patents may reflect the development of the nation. In the 

present world, the lack of knowledge on patent rights and awareness must be increased 

amongst Indian companies for the protection of patents worldwide. The trend of drug 

patent application in India is at a slow rate but the total patent application is rapidly 

increasing and there were certain reasons prescribed in the present paper. This article aims 

to analyse the trend and growth of drug patents in the Indian pharmaceutical industry. This 

article deals with the brief historical background of patent laws and changes made under 

the Patent Act 2005 and also provided the relation between the TRIPS agreement and 

India. This article mainly focused on the trend of drug patents in India and the changing 

dimensions of a drug patent in India and also focused on the reasons for the slow rate of 

development of drug patents in India this paper also provided certain recommendations 

for the growth of the trend of drug patents.  

Keywords: Drug Patent, Pharmaceutical Industry, TRIPS, Patent Act.  

1. Introduction 

In the present society, the growth of socio-economic is increasing and it plays an important 

role to govern the nation. Intellectual property is a legal right provided to that of the creator 

or the inventor of any of the original creations with their intellect such as the technical, 
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scientific, literary, designs, symbols, images, and names used in the commerce or the artistic 

creations. The intellectual property throughout provides a sense of security or protection 

to that of the inventor or the creator by providing the legal right over the invention made, 

the legal right conferred is provided exclusively to the creator or the assignee chosen by 

them.1 In India, these major intellectual property rights were available.  

A patent is a legal right granted by the sovereign authority of a country to the creator or 

the inventor of the invention made such as novel medicines, or vaccines etc., this right 

granted is an exclusive right of the inventor for a specific period accordingly to a limited 

term of monopoly over the inventions in the market which helps in recovering the costs 

of research and development. The patent could be accessed by anyone, but the ownership 

is granted to anyone who is an inventor, i.e., considering for instance the airbag in the car 

is used for the purpose of reducing the life threat to that of the passengers in the accident, 

though is accessible or is used in almost all the cars nowadays was once an invention and 

the inventor being an independent American John W. Hetrick.2 As observed serves the 

safety of every individual but is patented under the name of the inventor whose invention 

was helpful to people all around the world. The inventions made are a mixture of skills, 

technology, hard work etc.  

In India, the patent is one of the major intellectual property rights used in the 

pharmaceutical sector and there are certain types of pharmaceutical patents such as drug 

compound, formulation, technology, synergistic combination, polymorph and process 

patents.3 After the Patent Act 2005, the product patented was allowed in India. Indian 

pharmaceutical industry was developing and the protection of patent rights there are 

various laws were amended, modified, and added certain concepts such as product 

patenting for flourished Indian pharmaceutical industry.  

2. Patent Law in India  

In India, the Indian Patents and Designs Act 1911 was enacted and the patent rights were 

mentioned under this Act. There were various amendments that took place and in 1957, 

                                                             
1  Shruit, ‘Changing Dimensions of Patent Laws in India’ (Legal Service India) 
<https://www.legalserviceindia.com/legal/article-5991-changing-dimensions-of-patent-laws-in-
india.html> accessed 25 August 2022  
2 Mastinu Giampiero & Ploechl Manfred, Road and Off- Road Vehicle System Dynamics Handbook (CRC Press 
2014) 
3 Vipin Mathur, ‘Patenting of Pharmaceuticals: An Indian Perspective’ (2012) 4(3) IJDDR 27 

https://www.legalserviceindia.com/legal/article-5991-changing-dimensions-of-patent-laws-in-india.html
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the Justice N. Rajagopal Ayyangar Committee was appointed by the Government of India 

to examine the questions of patent systems this committee made a certain recommendation 

for the process of patent with respect to drug and criminal inventions. In 1970, the Indian 

Government introduced a new statute that is Patents Act 1970 which was enforced in 

1972.4 In India, the products of chemical reaction which actively prepared are non-

patentable even though it exhibits synergistic properties and if there is a prohibition on 

mere admixtures that result in the aggregation of qualities in which the components do not 

exhibit any synergistic properties, severely restricts the items that can be patented. 

Moreover, the typical drug formulation in which the ingredients act as admixtures is not 

patentable and only the method of making the production process can be patented.5 This 

Act had been amended several times these are the Patent (Amendment) Act 1999, Patent 

(Amendment) Act 2002, and Patent (Amendment) Act 2005.  

Many important changes were made in the Patent Act 2005 that the methods were patented 

and processes in all fields of technologies also can be patented.6 Indian can file a patent 

application anywhere and the restrictions mentioned in the Patents Act 1970 were 

removed.7 The list of products that didn’t qualify as inventions were updated with the 

addition of Trade Related Intellectual Property Rights (TRIPS). Previously, any invention 

that resulted in unlawful conduct or went against public norms was not considered an 

invention, but they are now and can be patented.8 The major change was the tenure of the 

patent was changed to 20 years where earlier it was 14 years and the compulsory licensing 

with TRIPS was allotted where earlier it was only a right and was available to license. 

3. TRIPS and Indian Patent Law 

In the past two decades, changes have been made to regulations for the protection of 

intellectual property rights including patents. In 1994, the TRIPS agreement was signed by 

India that came into force on 1st January 1995 pharmaceutical patents were not granted 

                                                             
4 Vijay Pal Dalmia, ‘Patents Law in India: Everything you must know’ (Mondaq, 18 December 2017) 
<https://www.mondaq.com/india/patent/656402/patents-law-in-india--everything-you-must-know> 
accessed 25 August 2022  
5 Nilesh Zacharias & Sandeep Farias, ‘India: Patents and the Indian Pharmaceutical Industry’ (Mondaq, 20 
November 2019) <https://www.mondaq.com/india/patent/865888/patents-and-the-indian-
pharmaceutical-industry> accessed 25 August 2022  
6Ridhi Mittal, ‘Change dimensions of Patent Laws in India’ (Ipleaders, 25 September 2021) 
<https://blog.ipleaders.in/changing-dimensions-patent-laws-india/ > accessed 22 February 2022 
7 Dalmia (n 4) 
8 Zacharias (n 5) 

https://www.mondaq.com/india/patent/656402/patents-law-in-india--everything-you-must-know
https://www.mondaq.com/india/patent/865888/patents-and-the-indian-pharmaceutical-industry
https://www.mondaq.com/india/patent/865888/patents-and-the-indian-pharmaceutical-industry
https://blog.ipleaders.in/changing-dimensions-patent-laws-india/
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before this and the agreement came into effect and was amended in 1995 in the Patent Act 

1970.9 Article  65.2 of the TRIPS agreement states that – “a developing country Member 

is entitled to delay for a further period of four years the date of application, as defined in 

Paragraph 1, of the provisions of this Agreement other than Articles 3, 4 and 5”.10 Under 

Article 65.4 of the TRIPS agreement – “to the extent that a developing country Member 

is obliged by this Agreement to extend product patent protection to areas of technology 

not so protectable in its territory on the general date of application of this Agreement for 

that Member, as defined in Paragraph 2, it may delay the application of the provisions on 

product patents of Section 5 of Part II to such areas of technology for an additional period 

of five years.”11 Exclusive Marketing rights systems were introduced which operations 

during the transition period until TRIPS requirements were adopted by developing 

countries.12 

India revised the Patent Act in 2005 to comply with all the agreements of the World Trade 

Organization (WTO), TRIPS which establishes the global standards for the protection of 

intellectual property.13  In India, the pharmaceutical industry has a prospect for growth 

with this agreement and the introduction of product patents for pharmaceuticals was made. 

The Bolar exemption provisions were adopted by India which allowed generic producers 

can enter before the patent expires, here the Bolar exemption means – “to create 

conditions so that the generic drug manufacturers can introduce their products 

immediately after the patent on drug lapses.”14 During the post-TRIPS period, the Indian 

pharmaceutical industry emerged as a global giant. 

4. Evolution of Pharmaceutical Industry in India   

Indian pharmaceutical companies mean – “the companies or individuals who create or 

develop new molecules or biological entities for treating medical conditions are known as 

innovator companies while those that enter the market with improved the process or 

                                                             
9 Mohammad Suleman Palwala, ‘Impact of Patent Law on Economic Growth of India: An Analysis’ 
(Mondaq, 18 July 2019) <https://www.mondaq.com/india/patent/827016/impact-of-patent-law-on-
economic-growth-of-india-an-analysis> accessed 25 August 2022  
10 Trade-Related Aspects of Intellectual property Rights Agreement 2004  
11 Ibid 
12 Manjul Vaidya et. al., ‘Changing Dimension of Drug Patents of Indian Pharmaceutical Industry’ (2018) 
28 JIPR 111 
13 Atsuko Kamiike, ‘The TRIPS Agreement and the Pharmaceutical Industry in India’ (2020) 32 (1) JIE 95 
14 Biswajit Dhar & KM Gopakumar, ‘Effect of product patents on the Indian Pharmaceutical Industry’ 
(2020) WTO Centre 

https://www.mondaq.com/india/patent/827016/impact-of-patent-law-on-economic-growth-of-india-an-analysis
https://www.mondaq.com/india/patent/827016/impact-of-patent-law-on-economic-growth-of-india-an-analysis
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modified dosage regimens once the product patent has expired are known as generic 

manufacturers.”15 The evolution of the Indian pharmaceutical sector is made into four 

stages that are in first stage, prior to 1970, the Indian market with a very less domestic market 

was dominated by international companies. The second stage, where many domestic 

companies operated and started participating in the markets was between the years 1970 

to 1990. In the third stage, the exports and market operation were taking place it is from 

1990 to 2010, in this duration, the Indian government enacted and amended the Patent 

Act 2005 in which a lot of changes and modifications took place such as the introduction 

of product patent which results to the component of India was launch operation in foreign 

countries. In the fourth stage, the Indian pharmaceutical industry which manufactures 

generic drugs became one of the largest industries in the world and to some sources, it is 

estimated that by 2030 the Indian pharmaceutical industry which is the major country 

manufacturing generic drugs will be the top 5 of pharma industry in the world.  

5. Drug Patents of Indian Pharmaceutical Industry: Its Changes  

The patents as observed are the rights provided to an invention made by a company or an 

individual in order to protect the invention made from being commercially exploited. Drug 

patents are exclusively made for medicines which restrict other companies from 

manufacturing or marketing the specific drug. In India, various amendments bring changes 

and modifications to extend the drug patent in the Indian pharmaceutical sector.16  There 

are two types of drug patents that are process patent and product patent which means the 

process patent means the method of manufacturing drugs only be patented and not the 

drug that leads to the generic medication. Product patent means the drug is patented and 

helps to prevent the manufacturing of the same drug from other companies. Before the 

introduction of product patents in India, multinational companies had an important impact 

on the Indian healthcare and pharmaceutical sector and after this, the Indian company’s 

dominance in the market increased.17 Indian companies may focus on producing patented 

medications or drugs under license from international companies or on generating cash 

from generic drug production.  

                                                             
15 Pratibha Gokhale & Sudha Kannan, ‘Patenting Trends in Indian Pharmaceutical industry’ (2017) 64(4) 
ALIS 260 
16 Athulya, ‘How Do Drug Companies Purchase Patents?’ (Vakil Search, 12 May 2020) 
https://vakilsearch.com/advice/how-do-drug-companies-purchase-patents/> accessed 25 August 2022  
17 Manjul Vaidya (n 12) 
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In India, the Patent Act 1970 introduced product patents that exclude the food, and 

pharmaceutical sectors. This was mainly incorporated for the protection of health, 

domestic industries, and food but it was changed when India signed the TRIPS 

agreement.18 As per the TRIPS agreement, India also implemented the agreement by 

excluding certain various chemical compounds such as salts, polymorphs, pure form, 

isomers, mixtures of isomers, complexes, combinations, esters, metabolites, and other drug 

combinations from patentability. These exclusions were made by focusing on the 

prevention of access to health care and the large pharmaceutical companies and other 

factors. Product patent that excluded food and drugs brought huge benefits to Indian 

pharmaceutical industry through the rise of reverse engineering. However, after obtaining 

the TRIPS agreement India amended the new law in 2005 which brought changes 

regarding the term of tenure and other factors mentioned above.  

The conflict view within Indian pharmaceutical companies with regard to the transition 

into the product patent regime and some of the companies viewed that the product patents 

are the way for innovation. Indian pharmaceutical companies would be expanding the 

growth of research and developments and the protection of product patents encourage to 

development of the drugs as per the Indian disease list. Larger companies are already rising 

their total R&D spending as a percentage of sales, and they are beginning to shift their 

focus away from development research and toward novel chemical discovery. While some 

firms may fail to adapt, early indications suggest that a lot of Indian firms will do so 

successfully and emerge as more inventive.19 The absence of product patent protection 

affected India where there is very less investor from foreign companies.  

6. Trend of Drug Patents in India  

As mentioned above. the patents with respect to drugs or medicine and other certain 

chemicals have no patent was granted for only substances itself even that substance is new 

but only the method or process such manufacturing is patentable as the Patent Act 1970.20 

In the world, the Indian Pharmaceutical industry is one of the largest industries and many 

changes took place since 1970 presently, it was expanded its fields in many aspects such as 

                                                             
18 Gokhale (n 15) 
19 Zacharias (n 5) 
20 ‘Changes in India’s Patent Law’ (Joshi) <https://www.joshiattorneys.com/articles-and-
publications/cross-border-and-international-law-topics/changes-in-indias-patent-law/> accessed 2 March 
2022 
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https://www.joshiattorneys.com/articles-and-publications/cross-border-and-international-law-topics/changes-in-indias-patent-law/


Integral Law Review                                      Vol. 1 (2022-2023) 
 
 

 

 
 

55 
 

manufacturing, research, and development of several branded and generic drugs.21 At the 

end of 2020, the Indian pharmaceutical industry is expected to grow by the US $45 billion 

and attracts high FDI which is one of the elements for the progress of a nation.22 For the 

country’s economic growth, this industry extracts enough revenue.  

The trend of application of drug patents as total patent application percentage increased 

significantly up to 2004. After that, the drug patent applications had been reduced in 

percentage specifically after the implementation of the TRIPS agreement. In this 

agreement, it introduced the product patent basically stopping reverse engineering and 

replacing it with a process patent causing a huge fall in patent applications.23 As per 

Compound Annual Growth Rate, the application of total patents was 8.39% and a 

pharmaceutical patent application was 3.27% this rate was from the financial year 1997- 

1998 to 2015-2016.24 As per this, the total patent application increased trend post TRIPS 

agreement and the drug patent applications still remained slow in the last decade.  

A study conducted by Yaeko Mitsumori on the new patent regime in 2005 established the 

two major issues that might aid to shrink the negative effect of the stringent patent 

system.25 That is firstly, clause (d) of Section 3 of the Patent (Amendment) Act 2005 states 

that – “the mere discovery of a new form of a known substance which does not result in 

the enhancement of the known efficacy of that substance or the mere discovery of any 

new property or new use for a known substance or of the mere use of a known process, 

machine or apparatus unless such known process results in a new product or employs at 

least one new reactant. Explanation. - For the purposes of this clause, salts, esters, ethers, 

polymorphs, metabolites, pure form, particle size, isomers, mixtures of isomers, 

complexes, combinations, and other derivatives of known substance shall be considered 

to be the same substance, unless they differ significantly in properties with regard to 

efficacy.”26 And secondly, the Indian pharmaceutical companies were embracing the 

transitioning business methods. 

                                                             
21 Annika Bergman, ‘FDI and Spillover Effects in the Indian Pharmaceutical Industry’ (2006) LUSEM 
22 Vaidya (n 12) 
23 Teg Alam & Rupesh Rastgi, ‘Trend Analysis of Cost Efficiency for the Pharmaceutical Industry: A DEA 
Approach’ (2019) 9 Management Science Letters 
24 Mittal (n 6) 
25 Rory Horner, ‘The Global Relevance of India’s Pharmaceutical Patent Laws’ (2013) 48(31) Economic 
and Political Weekly 
26 Patent (Amendment) Act 2005, s 3(d)  
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There can be other reasons for not increasing the drug patent applications such as policies 

of the government, for instance, the majority of Indians do not have health insurance and 

the government of India made efforts to issue some patents in past few years. Most patent 

cases are filed in India for the mode of deliveries, combination drugs, and formulation and 

India is significant for the production of generic drugs but it still lacking in drug patenting. 

7. Conclusion 

In the present society, people with their intellect are inventing many things related to 

different concepts. There are many intellectual property rights were provided in that patent 

is also a right available. It is one of the most important rights for new inventions and 

innovation. In India, patent law changes with time and there are various amends were 

taking place still now for the protection rights of inventors. The Patent Act 1970 focused 

on patenting the process of manufacturing but not on the substances and this act also 

introduced product patenting excluding food and drugs that affected the Indian 

pharmaceutical industry by no investor from the multinational companies. After that India 

signed TRIPS agreements and started operating and enacted new patent law that is the 

Patent Act 2005 which introduced product patents including drug and food sectors. There 

are certain conflicting views regarding the product patent regime in Indian drug companies. 

However, the product patent can encourage and increase the research and developments 

in accessing the drug.  

The trend of drug patent applications is raised up to the year 2004 and after that, the rate 

of drug patent applications filed from India appeared to downtrend however it can be for 

a temporary period. As mentioned above, the reasons for this are Section 3 (d) of the 

Patent Act 2005 and the Indian pharmaceutical companies embracing the transitioning 

business methods and there can be other reasons such as government policies. As provided 

in the data, the total patent application was increasing but the drug patent applications 

were slow for the past few decades. However, the Indian pharmaceutical industry is one 

of the largest counties that provides manufacturing generic drugs in the world.  

7.1. Recommendations 

 The Government of India must form a committee the analyze and interpret 

the rate of the trend of drug patent applications in the Indian pharmaceutical 

industry.  
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 Pharmaceutical Industry of India is the largest manufacturer of generic drug 

even though it lacks infrastructural facilities, lack of monetary, and research 

equipment are expensive and other factors that should be considered by the 

Government of India. 

 The growth of research and development expenditure is correlated to the 

pharmaceutical industry, If the Indian pharmaceutical industry makes effort to 

bring growth in research and development then the drug patent industry also 

grow. 
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Empowerment of Law through Technology 

S.M. Abbas* 

 

Abstract: It is possible to define human rights as – “the bare minimum of equal and 

inalienable rights that every human must have in order to be a part of the global human 

community regardless of ethnicity or religion or any other factor”. The Indian Constitution 

similarly recognizes these rights as numerous fundamental rights and ensures that men and 

women have the same rights without any discrimination, yet the actual state of human 

rights in India cannot be claimed to be sufficient. An attempt has been made in this article 

to establish legal concerns and issues relating to human rights in light of the fast growth of 

technical means of communication – a current scenario analysis is provided to show that 

new legal concerns have arisen due to technological advancements. The purpose of this 

article is to examine the link between human rights and the development of new 

technologies and highlight several considering legal and ethical considerations into 

consideration. 

Keywords: Law, Technology, Human Rights, Ethics. 

1. Introduction 

It may be difficult and a cause of dispute to determine where the boundaries of human 

rights and freedoms lie, and the advancement of science and technology only adds to the 

complexity. Just because rights and freedoms are recognized does not mean that someone 

can successfully defend oneself against infringement of these rights1. Many countries’ 

economic and social systems have grown as a result of recent technological advancements. 

It’s now easier than ever for individuals to interact across continents, either for pleasure 

and sociability or for commercial purposes, thanks to improvements in technology. 

Using search engines like Google, anybody can get information on just about anything in 

a matter of seconds. As a result of this newfound freedom and accessibility, people from 

all over the world may engage in a broad range of activities, including learning, working, 

                                                             
* Research Scholar, Faculty of Law, Integral University, Lucknow 
1 Charles Ess, ‘At the Intersections between Internet Studies and Philosophy: Who Am I Online?’ (2012) 
25(3) Philosophy & Technology  
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and socializing, all from the comfort of their own homes. Human rights, however, face a 

new set of challenges in this regard, including privacy and security concerns. Delac argues 

that the fields of law and human rights are falling behind the pace of technological 

advancement. This article, therefore, focuses on a topical legal issue at the junction of 

human rights and technological growth.2 

1.1. New Multi-Sectoral Realities on Human Rights: Opportunities and 

Challenges 

New multidimensional realities for human rights work are created by the ubiquitous nature 

of technology. Sharing experiences, diversifying approaches, and collaborating across 

disciplines and industries provides fresh options to widen the area of research. As a result, 

it is necessary to identify and dismantle the current “silos” that isolate policymakers from 

technology developers and “conventional” human rights players. 

This is true not just in the field, but also inside foundations, where divisions can arise owing 

to disagreements about framing or the isolation of short-term activity within discrete 

thematic areas. It’s critical to improve communication on surveillance, privacy, and 

censorship problems. Constructing an information and communication rights 

infrastructure that takes into consideration the vast range of technological know-how is a 

challenging task that calls for close collaboration. 

The development and implementation of user-centered technologies for human rights 

defenders can help bring together actors striving to design new tools, build on open-source 

platforms, and assure security and usability3. Technical, legal, and popular languages and 

cultures all fall under the category of cross-sector work. In addition, as technological 

devices become more generally available and allow any citizen to document injustices, 

enormous streams of data from many sources will require careful analysis and the 

construction of processes to assure the legitimacy and trustworthiness of newly acquired 

information. 

Technology integration professionals that bring together technical and social science 

knowledge as well as archive expertise and subject-matter knowledge are necessary for a 

                                                             
2 G. Delac, M. Silic, & J. Krolo, ‘Emerging security threats for Mobile Platforms’ (2010) Proceedings of the 
34th International Convention, IEEE Dobrin 1468  
3 S. Arifkhanova, ‘Manipulation of Social Consciousness through Mass Media’ (2010) Social Psychology 
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successful implementation of data management tools. Analyzing the successes and failures 

of previous joint projects can provide valuable information for current and future 

endeavors. The actor’s technical comfort zones have been a concern in the past.  

Human rights defenders with decades of expertise have been seen at times as paternalistic 

by technologists who provide risky tools4. Traditional human rights defenders are wary of 

the digital realm because they are used to long and arduous battles and campaigns. There 

have been attempts to bridge these gaps in the past that have been deemed unproductive, 

such as large-scale training. Some of the more effective approaches involve teaming up 

with nongovernmental organizations (NGOs) that specialize in bridging the knowledge 

gap between the field and the technical aspects of the work. The challenge for grant making 

will be to increase cross-sector and geographic collaboration, as well as the degree of 

knowledge5. 

Donors are expected to help increase cooperation in a sector that has been inherently 

segregated and confined due to miscommunications and missed linkages between different 

professional cultures. Capacity building and effective bridge figures are crucial factors in 

this process of improving and long-term capacity building. Improved exchange of lessons 

acquired throughout the community in general and amongst contributors, in particular, 

might assist these initiatives. 

2. The Relationship between Human Rights and Technology Development 

The Universal Declaration of Human Rights (UDHR) was a major social, political, and 

cultural event of worldwide significance when adopted by the United Nations in 1949.6 A 

person’s life is worthwhile if he or she completes the “minimum duties” outlined in the 

Universal Declaration of Human Rights, which summarizes society’s progress toward 

human liberation in Western Europe and North America. There was a significant addition 

to the list of individual and collective civic, social, and cultural human rights after other 

organizations (particularly the European Community) adopted more texts of this type.  

                                                             
4 Samuel Dobrine & Archil Chochia, ‘The Concepts of Trademark Exhaustion and Parallel Imports: A 
Comparative Analysis between the EU and the USA’ (2016) 6(2) Baltic Journal of European Studies 28-57  
5 Charles (n 1)  
6 Dave Evans, ‘The Internet of Things: How the Next Evolution of the Internet is Changing Everything’ 
(2011) CISCO White Paper 1-11 
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A person’s right to self-determination, security, freedom of expression and behavior, 

education, and a basic income are all included in this list of fundamental rights.7 A person’s 

basic human needs should be met at all times by the government. A semblance of human 

decency can only be maintained this way. 

As stated in a resolution adopted by the United Nations General Assembly – “every human 

person and every people have the right to take part in and contribute to the advancement 

of humankind in all of its dimensions – economic, social, cultural, and political”. Using 

technology to advance a person’s right to social, economic, cultural, or political 

advancement requires adhering to the following principles: 

 participation in the adoption oa new technology decision-making, 

 involvement in the development of the subject technology, and; 

 enjoyment of the development resulting from technology. 

Free scientific research is reflected in the creation of new information technologies, which 

may be seen as an expression of the right to freely disseminate and freely receive 

knowledge. There are, however, a number of drawbacks to this. Information technology, 

according to Afrikhanova, is acting as a middleman between the source of information and 

the people who receive it, increasing the potential for brainwashing. A person may always 

double-check facts pertaining to his or her relationship with a nearby environment, for 

example. 

2.1. Book Perspective 

Texts in books are also capable of critical interpretation, which means they may be re-

examined once a reader’s own life experiences have been considered. The words shown 

on the screen vanish before the viewer has a chance to rationally analyze the value of the 

information, and the accompanying visual has a suggestive effect, impairing the viewer’s 

ability to critically evaluate the value of the information.8 

Television functions differently. As a result of its widespread dissemination, television has 

played an important role in creating a false perception of reality among its viewers, forcing 

                                                             
7 Francesca Ferrando, ‘Posthumanism, Transhumanism, Antihumanism, Metahumanism, and New 
Materialisms Differences and Relations’ (2011) 8(2) An International Journal in Philosophy, Religion, 
Politics, and the Arts 26-32  
8 Davis Evans (n 7)  
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them to accept an interpretation of events that, in reality, did not occur. Of course, a viewer 

has the option of changing the station or turning the TV off entirely. Because of this, most 

people will continue to be dependent on television in their daily lives. It is also up to the 

people responsible for the transmission of the information to provide the information that 

they deem necessary. 

2.2. Internet Perspective 

To connect with others online, people create a “virtual identity” that might differ greatly 

from their actual one. The distinction between the real and the fictitious is blurred in 

cyberspace.9 In many relationships, the reality of cyberspace is similar to the reality of 

dreams. To plan rationally, you need to know the difference between what is feasible and 

impossible. A fundamental concept of the Internet is total freedom of expression, thus 

there are no restrictions on what people may post or share. There is a wealth of culturally 

significant material available on the Internet. 

However, there is a great deal of knowledge that is both pointless and even dangerous10. 

There are others who feel that this is a glimpse into the future of society. There is, however, 

the reality that any kind of action requires some sort of filtering or censoring; there are 

rules of restriction, standards of activity, and a distinction between good and evil, 

permitted, and prohibited. There is no activity if there is no division in the relevant system. 

There is no future for culture if today’s Internet is a paradigm of how it will be in the 

future. That person also has no future, which is in violation of their human rights. 

2.3. Media Perspective 

Graber and Dunaway consider mass media to be a strong phenomenon, yet no power is 

absolute, it must be controlled – otherwise, it becomes dangerous. At the conclusion of 

his life, Karl Popper, originator of the “open society” idea, said that if press freedom isn’t 

curbed, it will destroy society’s culture. As a result, a person who is part of the current 

system of mass communication is extremely susceptible to propaganda. Modern public 

relations and political campaigns employ this expression. 

                                                             
9 John Feather, The Information Society: A Study of Continuity and Change (Facet Publishing 2013)  
10 Ferrando (n 7) 
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PR professionals’ main purpose is not to strengthen a person’s reasoning talents, but rather 

to stifle their critical thinking. Because of this, the classic liberal and democratic ideal, 

where an individual makes decisions based on his or her own reflections free of any 

external pressure, appears less conceivable now than it did a century ago. Information 

technology has opened up new avenues for controlling human awareness and limiting 

individual freedom. 

3. Social Cause 

One of the hallmarks of the information society is the quick renewal of knowledge, which 

necessitates rapid adaptation of the social structures and organizations that house it, as well 

as the types and forms of communication that go along with it.11 As a result, it is becoming 

more typical for social procedures to be completed in a very short amount of time. There 

are times when it might be difficult to weave together one’s history and future into a 

narrative that acts as one’s biography and basis, says Stieger. 

Many habitual norms have been destroyed, social processes have changed in nature, it is 

difficult to integrate the past and the future, and various communication flows and systems 

of social interactions are all present in modern society, and this makes rational action 

planning difficult not only for groups but even for individuals.  

It’s becoming more common for people to get neurotic or mental diseases as their sense 

of self-identity becomes more fragmented and they can no longer answer the question of 

who they are. Electronic society is used in literature to allude to this new social state. A 

civilization in which new information technologies have a substantial influence on the 

operation of the economy, social life, and even a person’s personal life is referred to as a 

post-globalization society by Francisca. Those who live in such a culture find it difficult to 

distinguish between what is theirs and what is not theirs.12 As a result of this, it is likely 

that in a society like this, individual freedom will be more restricted in the interests of some 

social groupings. 

Among the many concerns that arise when technology and human rights are intertwined 

is the subject of genetic alteration. As bio and nanotechnology advances, ideas for the 

                                                             
11 Anjum, ‘A Historical Study of Contemporary Human Rights: Deviation or Extinction?’ (2016) 4(2) Acta 
Baltica Historiae et Philosophiae Scientiarum 98-115 
12 Tanel Kerikmäe, Thomas Hoffmann, & Archil Chochia, ‘Legal Technology for Law Firms: Determining 
Roadmaps for Innovation’ (2018) 24(81) Croatian International Relations Review 
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design of the human body are being produced and debated in conjunction. This includes 

the creation of “made-to-order” infants with a certain set of characteristics, like intellect 

or strength. The notion of civic society, widespread involvement in political life, and 

equality before the law may be challenged as a result of this. 

Transhumanism and immortal-ism are ideologies that draw support from a wide range of 

disciplines, including medicine, biology, genetics, sociology, computer science, and 

philosophy. These movements are motivated by the idea that modern science, particularly 

genetic engineering, nanotechnology, computer and information technology, and the 

human gene and nervous system, can make it possible for humans to live indefinitely 

without the need for human organs. Death will lose all significance in this scenario, which 

is tragic for the entire current civilization. But tampering with a person’s most complicated 

genetic and neural systems may be exceedingly harmful, as well as unforeseeable. It’s 

possible that such intervention will have consequences that are very comparable to the 

ecological catastrophe that resulted from nature’s alteration through technological means. 

Humanity has the option of creating a monster instead of a healthier creature. It’s 

impossible to predict if a better human won’t annihilate our existing culture and society, 

with its ideas about what’s permissible and what’s not, and the rights and obligations that 

make us human, no matter how complex and complicated the genetic and brain systems 

are to grasp. A more compassionate society used to be a fantasy for many people, but a 

society of improved humans will be anti-human. 

Furthermore, it would be disastrous if trans-humanists were able to make the upgraded 

individuals eternal (which is another notion of the “trans humanists”). Because a 

community with a sufficient number of immortally upgraded members would be able to 

deal with any issues that arose, the need to create new humans would be gone. For a non-

human civilization, the prospect of social and cultural regeneration is greatly diminished 

by the existence of an indefinite population of the same organisms. Care for children and 

the elderly (because there would be neither of these nor others), empathy for another 

person’s difficulties (because those difficulties would almost certainly not exist), and 

romantic love, which includes consideration for the other person’s needs and a recognition 

of the fragility of human life, would all be rendered meaningless. 
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As a result, the absence of death equates to the loss of significance in human existence. 

When we evolve into an “improved human”, we’re actually committing mass suicide as a 

species, since this new “human” is actually a killer of the old “human”. It’s pointless to 

discuss human rights in this circumstance, as they’re nonexistent. This raises the following 

issues and concerns: when doing such tests, is it appropriate to rely on a subject’s free will? 

Has the right to entirely free disposal of one’s body been established? Is it possible to do 

a scientific study without violating someone’s privacy? 

4. The Issues of Data and Privacy 

When it comes to human rights - data protection and privacy is one area that is influenced 

by technological advancements. When doing financial transactions over the Internet or 

placing orders for products and services, you’ll need a high level of security to protect your 

personal information, your credit card information, and any private information you might 

have. Chochia argued that before reaching its final destination, sensitive Internet data 

travels through a certain number of routers and servers. There is the possibility of 

information being intercepted even though routers do not typically keep track of the data 

that passes through them. Additionally, the receiver can update the information and get it 

in a different format. A dishonest user will always be able to take advantage of the 

Internet’s built-in security flaws. There is always a trade-off to be made between the 

amount of security required and the effectiveness of network operations. Security measures 

may be perceived by certain users or consumers as a means of limiting access and 

effectiveness. Cryptography is one such method that may greatly increase security while 

yet allowing people full access to their data. For example, the Internet of Things (IoT) is a 

notion of linking real-world items to the internet, enabling people the ability to 

communicate with them from afar. Home appliances, automobiles, and watches are all 

“smart” gadgets. A “global Internet-based technical architecture” that facilitates the 

exchange of products and services in global supply chain networks is Weber's definition 

of IoT. 

According to Evans - by 2020 CISCO predicts that there will be 50 billion gadgets linked 

to the internet. As a result, internet-enabled appliances, devices, vehicles, and gadgets will 

become more prevalent. Because the Internet of Things (IoT) continually gathers 

information on the use of linked products, it improves efficiency while simultaneously 

impacting user privacy. It’s becoming increasingly harder to keep data secret. 
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The advantages of the Internet of Things (IoT) cannot be understated. Reduce energy 

consumption with smart home sensors, operate appliances from a smartphone, keep roads 

safe and traffic information current, and perform sophisticated medical diagnostics, to 

name just a few examples. Even though these technologies collect and share vast amounts 

of data, there should be modern and appropriate data protection procedures in place 

because of this. Encryption, or cryptography, is used to protect information transmitted 

over the Internet by transforming data into an encrypted form, from which the original 

information can only be decrypted using a key. As a result of this trust, manufacturers will 

benefit from the development and deployment of such systems. 

Cloud computing is another emerging development that requires data and privacy analysis. 

In its definition, IBM describes cloud computing as “the provisioning of on-demand 

computing resources — from apps to data centers across the internet”. Using the cloud 

has several advantages, including space savings and the flexibility to access data from any 

device, rather than keeping it on a physical device. Businesses and individuals are thus 

shifting part of their information to the cloud. Due to security concerns, sensitive 

information and mission-critical applications and systems are frequently maintained on-

premises, limiting the expansion of the cloud computing industry. 

5. Critical Observation 

The main challenges of making cloud computing secure, are elucidated by Chen et. al.13. In 

order to keep the cloud’s functionality intact while securing the user’s sensitive data, it is 

necessary to utilize mechanisms that select which information may be released and to 

whom it can be exposed. 

This is especially true when sharing data between multiple users at the same time. If you’re 

using a computer network, you may run into issues with information transmission security. 

The integrity of the information is maintained; however, the secrecy of the information is 

compromised. The original message is altered or replaced entirely by another and 

forwarded to the intended recipient, authorship substitution, interruption of the message 

by its removal. 

                                                             
13 Deyan Chen & Hong Zhao, ‘Data Security and Privacy Protection Issues in Cloud Computing’ (2012) 1 
International Conference on Computer Science and Electronics Engineering 647-651 
 



Integral Law Review                                      Vol. 1 (2022-2023) 
 
 

 

 
 

67 
 

It’s important to note that these issues might have catastrophic implications. An e-mail can 

be sent on behalf of another individual, or a web server can appear to be an e-commerce 

site and receive credit card information while not really shipping any products to 

customers. Because of this, it can be argued that “security” in the context of data protection 

refers to a combination of the following issues: 

 Authentication 

 Integrity 

 Secrecy 

 

6.  Conclusion 

The goal of this article is to identify legal difficulties and concerns relating to human rights 

in light of technological progress. Many issues were discovered after analyzing the link 

between these two fields of study A few of these difficulties are: mass media’s ability to 

sway people’s perceptions; internet users’ struggles with identity and other psychological 

issues; the dangers of unfiltered information available on the internet; and the dangers an 

unchecked media poses to society. 

Quick turnover of social structures and a high pace of knowledge renewal, as a danger to 

internet freedom, human genetic engineering poses grave risks and threatens to trigger a 

human rights catastrophe. It wasn’t just about the security of personal information that 

was discussed. Even if technology has facilitated economic progress, improved commercial 

and personal communication, and promoted globalization, it is critical to assess the risks 

of this idea in light of human rights concerns. 

  



Integral Law Review                                      Vol. 1 (2022-2023) 
 
 
 

 
 

68 
 

Taming the Untamed: Data Privacy in Cyberspace 

Mohd Faiz Khan* 

 

Abstract: Throughout the walk of human history, one of the most cherished things that 

cannot be separated from a human being is the privacy of an individual. In ancient Greek, 

we can see Aristotle’s distinction between the public sphere of life associated with politics 

and the private sphere related to domestic life. The term privacy can be stated as a matter 

of affairs that are kept beyond the reach and breach of others. It is one of those facets of 

life where the information regarding an individual’s life, work, and those conditions that 

are not public is privately protected. The growth of the right to privacy is usually traced 

back to Warren and Brandies’ view, which was published in the name of the right to privacy 

in 1890 and stated that “the right to life has come to mean the right to enjoy life, the right 

to be left alone; the right to liberty secures the exercise of extensive civil privileges”. In the 

present era of information and technology, with the emergence of cyberspace, data privacy 

is the need of the hour, and it has become a hotly debated topic. In cyberspace, millions 

and billions of people have their data online and to keeping them safe and secure is the 

biggest challenge. During the COVID-19 pandemic, there has been a tremendous surge of 

users in cyberspace. With fast-evolving information technology and communication, data 

privacy has become more vital and volatile. Countries around the globe are moving in the 

direction of strong cyberspace protection through the implementation of various data 

protection laws. But in India, it is neither protected nor secured by a special national 

legislature. The intent of this article is to get a general idea of cyberspace along with the 

legal implication of data privacy. 

Keywords: Breach, Protection, Netizens, Internet. 

1. Notion of Cyberspace 

The term “cyberspace” was unknown in the 19th century. With the emergence of the 

internet throughout the world, the concept of cyberspace comes into play. Cyberspace 

refers to the notional environment in which communication is done over the computer 

networks situated throughout the globe. It is the communication environment supported 
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by computer networks. It is the opposite of physical space. Today, everybody in one way 

or the other is connected to cyberspace. With the advancement of internet accessibility 

and reach, the world has become a global village where everyone is connected through the 

internet over cyberspace. From online shopping to financial transactions, everything is 

being done in cyberspace. During the COVID-19 pandemic, the cyber dependency has 

reached a completely new level where everything was moved to virtual mode. 

From corporate work to educational institutions everything went online mode. It was 

reported that millions of new people joined the world of cyberspace making it more open 

and reliable in terms of information technology and communication. As we know, great 

power comes with great responsibility, the same goes for cyberspace. In an environment 

where millions and billions of people interact and transact every minute, the security of 

such an environment remains significantly relevant. With the emergence of online 

networking, the safety and security of netizens remain paramount. In the drastic rise of 

online interaction and transactions, the data privacy of netizens is the most crucial topic 

discussed throughout the labour realm of cyberspace. Experts believe that the ultimate aim 

of the cyberspace regime can be achieved only when the netizens feel protected against 

cybercrimes by making strong firewalls across cyberspace. 

2. Need for Cyberspace 

With the advancement of information technology and communication, life has become 

faster and more far-reaching; the internet has revolutionized the life of the 21st century. It 

is impossible to think of a day without the internet. The internet has become a new habit 

of the masses and brought the whole globe a single click away as it was unthinkable in the 

past. Cyberspace has brought a whole new dimension to our daily life. Even without 

stepping out to the physical world, we can roam around the globe through virtual traveling. 

It has made it possible to connect to the different parts of the world irrespective of any 

physical barrier. 

The emergence of the cyber world has removed the barrier of time and place. The far-

reaching interaction and transaction have made us realize that cyberspace is not only an 

environment of computer networks but an essential need of the hour. With the help of the 

internet, today people are moving everything online. From online shopping to online 

banking, everything has moved over cyberspace, thus making it more advanced and 
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effective in breaking the barrier of time consumption. One of the real advantages of 

cyberspace is independence from the physical world. Earlier nobody would have ever 

thought of online shopping, online banking, online education, etc. Today we cannot think 

of a world without e-commerce. The realm of cyberspace has made us too close to the 

globe which was never happened before. The need for cyberspace demands the strong 

protection of cyberspace against cybercrimes. We need strong laws and regulations to 

protect and make cyberspace a haven for the netizens. 

3. Data – The New Oil of 21st Century 

“The world’s most valuable resource is no longer oil but data.”1 In the case of oil, once the 

oil company finds it in the ground, they know how to turn that oil into profits through 

drilling, extracting, refining, and finally selling. In cyberspace, the companies having big 

data know exactly how to make a gain out of it. They often take the wrong path to make a 

huge profit. That’s why it is the data that is generating multi-billion dollars industry over 

cyberspace. Since oil is precious in terms of quality and quantity, the same goes for data.  

Cyberspace deals with complex levels of data usage and transmission. Data privacy is the 

most challenging issue in cyberspace. Maintaining one’s privacy is very essential both in 

the physical and the cyber world. Over cyberspace, data is so vast and far spread that it 

becomes a challenge to keep them safe and secure against any infringement and breach. 

With everything moving to online mode, it is the need of the hour to protect data privacy 

in cyberspace. Protecting data privacy in cyberspace is not an easy task since we cannot 

trust any source blindly without verification. It has come to light that many big tech giants 

have been involved in the data breach of their organizations knowingly or carelessly. Data 

are sold to different players to make huge money. Various instances have shown us that 

companies leak and breach big data to government or private parties in return for financial 

advantages. 

  

                                                             
1 ‘The world's most valuable resource is no longer oil, but data’ (The Economist, 6 May 2017) 
<https://www.economist.com/leaders/2017/05/06/the-worlds-most-valuable-resource-is-no-longer-oil-
but-data> accessed 13 May 2022 
  

https://www.economist.com/leaders/2017/05/06/the-worlds-most-valuable-resource-is-no-longer-oil-but-data
https://www.economist.com/leaders/2017/05/06/the-worlds-most-valuable-resource-is-no-longer-oil-but-data
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4. Challenges to Data Privacy 

There are various challenges related to data privacy that we come across in day-to-day life. 

The biggest issue with regard to data privacy is a data breach. With the increase in the 

commercial availability of AI-enabled devices, the rate of breaches and data loss has also 

increased dramatically. In the first half of 2021 alone, India suffered about INR 165 million 

resulting from data loss due to malware attacks. The interesting fact is that most of the 

compromised data belongs to big companies like Aadhar (UIDAI), Facebook, Air India, 

Domino’s India, Unacademy, Money Control India, etc. A few of them are mentioned 

below. 

4.1. Pegasus Spyware Controversy 

It was created by the Israeli NSO Group and is known for zero-click surveillance products. 

It has faced numerous backlashes due to its ultimate access to any secure smartphone. 

Apps such as WhatsApp and Facebook use end-to-end encryption and cannot be tracked 

or tracked. However, NSO Group’s Pegasus product breaks the encryption barrier by 

simply calling your number, and then you can remove it. Users can also read encrypted 

messages and phone calls. Pegasus spyware enters all devices through backdoors, and 

device owners are unaware of the presence of spyware. Once installed, it uses a zero-click 

exploit to collect arbitrary data from the device and give users complete control over the 

data.  

The International Media Consortium2 has reported that more than 300 verified Indian 

mobile phone numbers are on the list of potential targets for Pegasus spyware monitoring. 

NSO Group stated that spyware was designed solely for governments and law 

enforcement agencies to obtain useful and hidden information, but this fact alone does 

not guarantee personal privacy. The Supreme Court has raised this issue and wanted to 

know if the union government was using Pegasus spyware in an illegal way to spy on 

civilians. Many petitioners demanded an independent investigation related to reports of 

alleged espionage against respected citizens and politicians by government agencies using 

Pegasus spyware. 

                                                             
2 ‘False rumours: Stand by findings of Pegasus Project, says Amnesty International’ (The Times of India, 22 
July 2021) <https://timesofindia.indiatimes.com/india/false-rumours-stand-by-findings-of-pegasus-
project-says-amnesty-international/articleshow/84643073.cms> accessed 17 May 2022 

https://timesofindia.indiatimes.com/india/false-rumours-stand-by-findings-of-pegasus-project-says-amnesty-international/articleshow/84643073.cms
https://timesofindia.indiatimes.com/india/false-rumours-stand-by-findings-of-pegasus-project-says-amnesty-international/articleshow/84643073.cms
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4.2. Aadhaar Database Breach 

The largest (data breach) was in India, where the government ID database, Aadhaar, 

reportedly suffered multiple breaches that potentially compromised the records of all 1.1 

billion registered citizens.3 It was reported in January 2018 that criminals were selling access 

to the database at a rate of Rs 500 for 10 minutes, while in March a leak at a state-owned 

utility company allowed anyone to download names and ID numbers. Between August 

2017 and January 2018, Aadhaar numbers, names, email and physical addresses, phone 

numbers, and photos of almost 1.1 billion Indians were found susceptible to the data 

breach.4 

4.3. COVID-19 Results Data Breach 

In early 2021, a database containing the information of at least 1,500 Indian citizens was 

compromised following an attack on government websites. The hackers made the data 

public through downloadable PDF files. It was later discovered that New Delhi-based 

agencies were involved in the attack. A similar incident occurred in 2020 when the Delhi 

State Health Mission database was hacked and the privacy of 80000 COVID19 patients 

was breached. The Kerala Cyber Hackers group claimed responsibility for the attack and 

said the reason behind it was dissatisfaction with the way the government was treating 

healthcare workers. 

4.4. Air India Data Breach 

In March 2021, Air India announced that it suffered a data breach in the last week of 

February. According to the company, "the data of around 45 lakh users was leaked which 

included their name, date of birth, mobile number/email address, passport information, 

ticket information, frequent flyer data, and credit card information".5 This was one of the 

gravest data breaches ever, as it also includes passport details, one of a person's most 

important identification documents. 

  

                                                             
3 The World Economic Forum’s (WEF), Global Risks Report 2019 
4 Martin Hron, ‘Top 10 Biggest Data Breaches in 2018’ (Avast, 20 December 2018) 
<https://blog.avast.com/biggest-data-breaches> accessed 2 June 2022 
5 DGCA, Air India Notification of Data Breach, 7 June 2021 

https://blog.avast.com/biggest-data-breaches
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4.5. Facebook Data Breach 

We all know about frequent data breaches on Facebook. This social media platform is 

quite famous for its data leaks. In a security attack that took place in April 2021, the data 

of about 60 thousand Indian users was leaked on Facebook. The data breach included 

“Facebook ID, email ID, phone number, date of birth, location, and relationship status”. 

Although the company claims to have fixed the problem, the dataset is said to have been 

posted to an online forum and is available to anyone. 

4.6. Domino’s Data Breach 

On 22nd May 2021, it was uncovered that “data of 18 crores Domino’s orders was leaked 

online. The data breach included name, email, mobile number, and even the GPS location 

of the user”. Hudson Rock firm claimed that “credit card details of 10 lakh people who 

ordered pizza from Domino’s had also been compromised.”. However, Jubilant 

Foodworks, which owns Domino’s, claimed that no financial data had been leaked. 

5. Data Protection Laws 

According to statistics from the United Nations (UN), 137 out of 194 countries have laws 

that guarantee data protection. Leading the pack in terms of rigor is the European Union’s 

privacy regulation known as the General Data Protection Regulation.6 The GDPR protects 

basic information related to identities such as name, address, ID numbers, location, 

cookies data, and IP address. It also safeguards health data, biometric data, ethnic data, 

political opinions, and sexual orientation.  

The GDPR went into effect in 2018 and has since inspired similar laws around the world, 

including in China, New Zealand, the UK, and India. GDPR deals with data subject rights, 

data controller duties, supervisory authorities, remedies, liability and punishment, transfer 

of personal data to third parties, etc. Iceland is considered the “Switzerland of data” by 

many. For the collecting of personal data, the Nordic Data Protection Act of 2000 requires 

“explicit and informed consent”. In 2018, the Chilean government revised the country’s 

Constitution to make personal data a human right. 

  

                                                             
6 The General Data Protection Regulation (EU) 
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5.1. United States 

Data privacy is not as well-regulated at the federal level in the United States. The federal 

government, like many other things, leaves many of the specifics to the states. Laws also 

differ by industry, resulting in confusion of laws and regulations for website owners in the 

United States. 

The Health Insurance Portability and Accountability Act of 1996 (HIPAA), which deals 

with health-related information, and the Children’s Online Privacy Protection Act 

(COPPA), which applies to websites that collect data from children under the age of 13, 

are two federal laws that deal with data privacy. Some states have stricter laws than others, 

such as the California Online Privacy Protection Act (CalOPPA), which was the first law 

in the United States to require websites specifically to post privacy policies and maintain 

confidentiality. CalOPPA applies not only to California-based Websites but to any website 

that collects personal data from consumers residing in California. With that in mind, US-

based website owners are urged to exercise caution to avoid inadvertently getting into legal 

trouble. CalOPPA requires each website that collects personal data from users to post a 

privacy policy that includes: 

Types of personal data collected in the United States: 

 any third parties you share data with, 

 how users can view and change the data that you have collected, 

 how will you notify users of changes to your privacy policy, 

 when is the privacy policy’s actual date, and 

 how you respond to a do not track request. 

 

5.2. China 

Two new laws in China dealing with data security and valid privacy got implemented in 

the fall of 2021. They not only regulate the citizens but also affect many multinational 

activities in China or have activities affecting China. These two laws - Data Security Act7 

and Personal Information Protection Act8 - provide a more specificity of data positions, 

                                                             
7 Data Security Act (DSL) 
8 Personal Information Protection Act (China) 
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export requirements for data, and data protection appearance fairy. Data Security Act 

(DSL) sets data classification data collected and stored in China based on its potential. 

Impact on Chinese national security and regulate storage and transfer based on the level 

of data classification. 

The Personal Information Protection Act (PIPL) is the first Chinese Law of Adjustment 

to protect personal information and modelled after the general regulations on data 

protection of the European Union. “Personal information” is widely determined to cover 

“all information to identify or identify natural people stored in electronic devices or any 

other format”. As long as information “relates to natural people to identify or identify”, 

even if the information is not enough to identify a specific person, PIPL is always applied. 

It typically refers to any data-linked activity (e.g., collection, storage, use, reorganization, 

transmission download, transmission, disclose, and suppress) related to personal 

information of data topics in China, as well as external activities to China to provide 

products or services for people in China or their behaviour analysis. Violations of the PIPL 

can result in fines of up to RMB 50 million (~$7.78 million), 5% of a company’s annual 

revenue, and failure of all illegal income. 

5.3. United Kingdom 

The Data Protection Act 2018 implements the General Data Protection Regulation 

(GDPR) in the United Kingdom. The Act regulates how organisations, enterprises, and 

the government utilise your personal information. Everyone in charge of utilising personal 

data must adhere to tight guidelines known as “data protection principles”. They must 

ensure that the information is: 

 used fairly, lawfully, and transparently, 

 used for specific, explicit purposes, 

 used in a way that is adequate, relevant, and limited to only what is required, 

 accurate and, where necessary, kept up to date; kept for no longer than is required, 

and 

 handled in a way that ensures appropriate security, including protection against 

unlawful or unauthorised processing, access, loss, destruction, or damage.9 

                                                             
9 In the UK, the mission of the Information Commissioner's Office is to uphold information rights in the 
public interest. 
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5.4. India 

The Personal Data Protection Bill (“Bill” hereinafter) was introduced in the Indian 

Parliament in 2019. The idea is to lay out a system to protect personal data and define the 

conditions of access by public institutions and private. The Bill includes sweeping 

regulations on the collection, storage, and processing of personal data, and sets out 

penalties and compensation for violations. However, nearly two years later, the Bill has yet 

to become law. The Bill has also been the subject of criticism. Justice BN Srikrishna10 

criticized the revised version in 2019. He called it “an attempt to turn the country into an 

Orwellian state”, exempting the authorities and government agencies restrict access to 

data. 

The Joint Parliamentary Committee (“JPC” hereinafter) of India submitted its report on the 

proposed Data Protection Bill on December 16, 2021. The JPC advocated a staged strategy 

to implement the legislation in its report, starting with the appointment of different 

government authorities, such as the Data Protection Authority and completing full 

implementation within twenty-four months. A draft version of the Bill was also included 

in the JPC’s report. The Data Protection Authority, an independent, autonomous, and 

well-resourced regulatory organisation will be responsible for enforcing data protection 

and safeguarding rights. The appointment and powers of the Data Protection Authority, 

on the other hand, contain some troubling design decisions that give the Central 

Government authority and influence over it.  

The Bill was expected to be enacted by Parliament in its next session, with enforcement 

expected in the first part of 2022. But unfortunately, the Central Government withdrew 

the long-awaited Personal Data Protection Bill, 2019 in August 2022 to replace it with a 

new bill with a ‘comprehensive framework’ and ‘contemporary digital privacy laws’. The 

government will bring a set of new legislation for a comprehensive legal framework for the 

digital economy. A statement containing the reasons for the withdrawal was circulated to 

the members of Lok Sabha. Reportedly, the statement included that the government was 

working on a comprehensive legal framework considering 81 amendments and 12 

recommendations proposed by the JPC. 

                                                             
10 Personal Data Protection Bill 2017 
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6. Conclusion 

Data breaches are becoming increasingly common in modern India. As of November 

2021, a study revealed that 86.63 million Indian users had been affected by the breach.11 

According to an IBM study, the average cost of a data breach in India is INR 16.5 billion, 

a 17.85% increase over 2020. The Indian government has had to deal with several arrests 

by private entities such as Facebook and Cambridge Analytica. India desperately needs a 

strong data protection policy, particularly that which protects individuals’ data from all 

actors–public or private. It will need an independent enforcement body, vested with 

enough power and authority to ensure that such a policy is implemented in letter and spirit, 

with a clear goal of safeguarding the rights of the citizen. It is also important to educate 

people about the value of their data. 

With the progress of Information and technology, cyberspace has become a reality of time. 

From small businesses to the banking sector, everything is getting online. In such a fast-

moving technology, there must be strong regulations to protect individuals who are 

involved in such transactions. Cyberspace needs to be a haven for netizens. It is the need 

of the hour to protect millions of people in cyberspace through rigid rules and regulations. 

When done for the right reason and in a transparent manner, data protection is effective. 

The information gathered should be specific to the goal. There should be a limited data 

requirement and the website owner’s accountability. There is a requirement for precision. 

Due to cases of privacy breaches and technological advancements, online privacy has 

sparked the interest of internet users. Examine your account’s privacy settings on a regular 

basis. With someone you’ve never met, you could be providing more information than 

simply your name and age. 

  

                                                             
11 Surfshark, Data Breach Statistics by Country in 2021 (2022) 
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Book Review: Cyber Crime in India – A Comparative Study 

by Dr. M. Dasgupta 

Ranit Kumar Bose* 

 

Abstract: This article is a review of “Cyber Crime in India – A Comparative Study” by Dr. 

M. Dasgupta and the book is a worthy addition to the existing research works on Cyber 

Crime and Criminals. Though the title of the book is named as “Cyber Crime in India”, it 

also consists galore of international perspectives, incidents, and case judgments. The book 

was written and published in 2009 but the visualization of the author of the book on the 

various aspects of cyber-crime and its impacts on society is really praiseworthy and still 

applicable in present days. Moreover, how the issue relating to cybercrime can be probably 

remedied is very lucidly explained. The book is précised, comprehensive, and reader-

friendly establishing its value as elaborative and illustrative research work on cybercrime in 

India. The article is mainly segmented into three parts excluding the introductory part, 

such as: General Review, Criticisms, and Concluding Remarks. 

Keywords: Cyber Crime, Internet. 

1. Introduction 

“I know I will have to go, yet as long as I live, I shall stake my life to clear the world’s refuse, 

I shall make this world habitable for the child, to the newborn, this is my firm promise.” 

 

The main part of the book is concluded with this poem of Late Sukanta Bhattacharya 

intending to draw the honest purpose and commitment to combat terrorism and other 

cybercrimes.  

No doubt the internet is a boon for this era but with the prospective emergence internet 

system, cyber-related crimes and criminals have become a materializing threat to society. 

In the broad sense, cybercrime is a criminal activity in which computers or computer 

networks are a tool, a target, or a place of criminal activity that mainly consists of 

unauthorized access to computer systems data alteration, data destruction, and theft of 
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intellectual property. Moreover, in the context of national security, it may involve terrorist 

activism, traditional espionage, information warfare, and other related activities.12 

The book “Cyber Crime in India: A Comparative Study” is mainly a compact analysis of 

multifarious perspectives of cybercrime and elaborative research work on the effect and 

role of the Information Technology Act 2000 in purposive to regulate and prevent cyber-

related offenses in India. Moreover, the book covers a major portion of international 

aspects of cybercrime along with an elaborative historical background. The book also 

provides a plethora of international and Indian judgments on various incidents of cyber-

related crime both at the national and international levels. However, the author has given 

her priority to researching international judgments and incidents mainly in the American 

and European countries which may be reasoned as the book was written in 2009 and the 

nation did not immensely experience cybercrime. 

Significantly, the author has also briefly described the theories of criminal behavior from 

criminological and penological perspectives and beautifully drawn the relation with a crime 

in cyberspace. Thus, the book is a very reader-friendly and handy guide and contained a 

plethora of unknown information and innovative scientific research works which are very 

helpful for the students, advocates, judges, researchers, and teachers. This book review has 

been segmented into three major parts excluding this introductory segment such as: general 

review where a general review of the book along with characterization has been tried to 

put down, criticisms where some portion of the book has been critiqued and it has been 

attempted to provide critical analysis of the literature, and at the penultimate part, it is the 

conclusion where the final remarks and sum up of the book are drawn.     

2. General Review 

No doubt, in these present days, cybercrime is the greatest concern for individuals, various 

bodies, and the government too. Innovation of new technologies and phenomenal growth 

and rapid adaptation of the internet though make daily life easier, but it also enhances the 

opportunities for cybercrime. Moreover, the pattern of crime is changing due to the 

worldwide dimensions and limitless nature and new, mutable and innovative responses to 

                                                             
12 V. Karamchand Gandhi, ‘An Overview Study on Cyber Crimes in Internet’ (2012) 2(1) Journal of 
Information Engineering and Applications 1 
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the cyber world.13 Thus, it is a challenging procedure to accrue all the data and analysis in 

one research or book. Moreover, the flexible and transformational social change and 

behavioral approach are also a great concern and challenge for the legal researcher not only 

in the arena of cyber law but also in every field of law. Thus, the contribution of the author 

of the book is deserved the best compliment and will be helpful in litigation and the 

progression of academic research. 

The book is mainly divided into parts such as firstly, the main part and secondly 

appendices. The main part is characterized by six chapters such as: 

 Cyber Crime – A General Perspective 

 History of Cyber Crime 

 Cyber Hacking 

 Cyber Fraud 

 Cyber Pornography 

 Cyber Terrorism 

The first chapter mainly caters to the introduction of cybercrime where the author 

observed the distinction between traditional laws and cyber laws as traditional laws are not 

adequate in cyberspace always. Thus it needs separate laws along from the traditional cyber 

world. The major challenges faced in the contemporary legal system are that the cyberspace 

or cyber world does not have any specific limitations or boundaries and individuals have 

the absolute freedom to access this world.14 Moreover, the online transmission of e-data, 

e-commencing, mobile communication, and e-governance has become so popular not only 

among educated individuals but also among every section of society. Thus, sans having 

due preventive measures, the high demand for technology and internet facilities in using 

amounts to the various e-crimes or cyber-crimes like software piracy, pornography, 

hacking, fraud, etc. which are sinking gradually around the world.15 In this connection, the 

author put her view on the reason behind to control cyber-crime why so difficult such as 

– the victim’s vulnerability and unawareness, lack of adequate legislation, lack of 

                                                             
13 Neelesh Jain & Vibhash Shrivastava, ‘Cyber Crime Changing Everything – An Empirical Study’ (2014) 
1(4) IJCA 
14 M. Dasgupta, Cyber Crime in India: A Comparative Study (1st ed., Eastern Law House 2009) 1 
15 Ibid 
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knowledge about cybercrime, lack of expert law enforcement agencies with infrastructural 

support, lack of expert adjudicating system, etc.16           

The author briefly discusses the initiative taken by the European Community as being a 

signatory to the WTO agreement on telecommunication and the view of the United Nation 

by adopting the Model Law on e-Commerce (the General Assembly of UN by Resolution 

A/RES/51/162). Moreover, UN Model (UNCITRAL) Law accorded that there must be 

an equal legal treatment for users of electronic communication and paper-based manual 

communication. India also adopted this Model Law and enacted the Information 

Technology Act in the year 2000 within a very short time to fill the certain lacuna. The Act 

was amended twice in the year 2005 and 2006 but not enforced (finally in the year 2008 it 

was enacted). In this context, the author observed that: 

“In a developing country like India, communication and Information Technologies are the keystone 

for development and progress. In the recent past, the concept was that government should stay away 

from electronic governance. But gradually internet has become mainstream and previous concepts have 

become inadequate in this dynamic society. Some of the problems are very complex such as jurisdiction 

over Internet regulation to prevent and control hacking, cyber fraud, cyber theft, unauthorized access, 

mischievous activities in cyberspace and flowing worm, viruses etc.”17 

Moreover, the author has discussed various conferences on Computer Freedom and 

Privacy held in several countries regarding encryption policy, censorship, privacy, online 

democracy, commercialization of cyberspace, IP law and other related laws. Moreover, the 

author also mentioned the science fiction author W. Gibson’s novel ‘Nuromancer’18 in the 

year 1982 where the term ‘Cyberspace’ was coined and described as an environment where 

computer hackers operate, the activity of hacking securing unauthorized access to the 

computer and computer system.19         

Significantly, the author has described the nature of crime propounded by several jurists 

like Blackstone, Huda, Sutherland, Austin etc and bridged the connection with cybercrime. 

To define the nature of cybercrime author put the opinion of Prof. S.T Viswanathan on 

three definitions of cybercrime such as: 

                                                             
16 Ibid at 2 
17 Dasgupta (n 3) 
18 William Gibson, Nuromancer (Ace 1984) 
19 Dasgupta (n 3) 
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Any illegal activity in which a computer is the tool or object of the crime that is a crime, 

the means or purpose of which is to influence the function of a computer. 

Any incident associated with computer technology in which a victim suffered or could 

have suffered loss and a perpetrator, by intention, made or could have made a gain. 

Computer abuse is considered any illegal, unethical or unauthorized behaviour relating to 

the automatic processing and transmission of data.20 

Moreover, to describe the elements of cybercrime and criminal liability author has very 

beautifully evaluated and explained the maxim ‘actus non facit reum nisi mens sit rea’ and 

successfully proved that in the case of cybercrime, ‘actus reus’ and ‘mens rea’ are the essential 

elements. Significantly, the author put the examples too for a better understanding of how 

they are established as the essential elements and co-related in the commission of 

cybercrime21 and the author classifies cybercrimes into eight categories, those are: 

 Unauthorized access 

 Cyber fraud 

 Cracking 

 Hacking 

 Cybertheft 

 Flowing of viruses 

 Cyber Pornography 

 Cyber terrorism 

Remarkably, the author has laid down the theories of criminal behavior in cyberspace from 

the criminal perspective where she has put down the criminological and penological 

perspectives and most significantly, analysis the Differential Association theory by 

Sutherland in contemporary hi-tech society. She also mentioned Blackburn’s theory of peer 

pressure and peer attitudes and Hollin’s theory of Psychology and Crime. Moreover, she 

also discusses the Differential Reinforcement theory and Social Learning theory briefly in 

this context.22 

                                                             
20 Ibid; See also, S.T. Viswanathan, The Indian Cyber Laws with Cyber Glossary (Bharat Law House 2001) 81 
21 Dasgupta (n 3) at 10 
22 Ibid at 20-21 
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The second chapter deals with the ‘History of Cyber Crime’ where the author has very 

elaborately explained the evaluation of computers, evaluation of cybercrime before the 

1960s (first phase), in the 1960s (second phase), in the 1970s (third phase), in 1980s (fourth 

phase) and 1990s (fifth phase). Moreover, the author has explained various foreign case 

judgments such as the Boxes Whistle case (1970), Thompson case (1984), Gold case 

(1988), Czubinski case (1997), etc. Besides these, evaluation of cyber pornography, 

computer intrusion, virus, etc. has elaborately been discussed. Moreover, cybercrime in the 

year 2000 has also been mentioned where various international and Indian incidents of 

crimes are discussed including cricketer Hansie Cronje case (2000), Claude R. Carpenter 

Case (2001), etc.23 

The third chapter of the book enumerates cyber hacking where the author provides various 

definitions of Cyber hacking along with the nature and culture of hacking. Significantly, 

the author has laid down the possible ways of hacking such as impersonation, cracking 

passwords, reinstallation of the system, damaging the security, etc. Moreover, the hacker’s 

culture and behavior have also been briefly discussed.  

Thereafter, the international initiatives (including the European Union and the Global 

Internet Liberty Campaign) to prevent and control have been enumerated, and cyber 

hacking in the UK, USA, and India with their legislative, judicial approach, and socio-legal 

impact have been lucidly observed. Significantly, the chapter culminated with a conclusion 

and suggestive measures where the author laid down her suggestion in purposive to 

prevent hacking which is helpful for future research work.24 

Chapter four caters to cyber fraud also the possible mode of cyber fraud such as, victim’s 

excitement, false representation, mistakes under urgency, lottery fraud, email fraud, etc. 

have been enumerated and Cyber hacking, the international perspective to combat cyber 

fraud (including the role of EU and UN), cyber fraud in the UK, USA, and India have 

been observed with a plethora of incidents and case judgment which are impressive and 

praiseworthy. Significantly, the concluding remarks and suggestions evaluate the expertise 

of the author in legal research.25 

                                                             
23 Ibid at 27-50 
24 Dasgupta (n 3) at 51-99 
25 Dasgupta (n 3) at 100-133 
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Chapter five speaks about cyber pornography, where the author briefly discusses Brian 

Tod Schellenberg’s case from an international perspective and analysis the role of 

UNESCO in preventing and controlling computer-related crime. Moreover, cyber 

pornography in the UK, and the USA has been observed with the legislative and judicial 

approaches. To discuss the Indian scenario, the author took the help Constitution of India, 

where Article 19(2) provides that in the interest of decency or morality, reasonable 

restrictions may be imposed by law upon freedom.  Moreover, Article 21, 19(1)(a) has also 

been discussed with a remedial approach under articles 32 and 226 of the Constitution. 

Besides this to discuss the legislative approach the author briefly discusses the various 

provision of the Indian Penal Code and Information Technology Act beautifully. 

Moreover, the author also mentions various judicial cases like Shaw v. Director of Public 

Prosecutor26, Sukanto Halder v. State of WB27, K.A. Abbas v. Union of India28 to explain 

the judicial response before the Information Technology Act 2000 in India. In the end, it 

ends with a conclusion and suggestion where the author demands more teeth to the law to 

cope with this issue.29      

Chapter six deals with cyber terrorism which includes national security, modes of cyber 

terrorism, evaluation, international perspectives, US and UK initiatives to prevent cyber 

terrorism, and finally the preventive measures are taken by India to control cyber terrorism. 

On the brink, the author has viewed her opinion in concluding remarks and suggestions 

to strengthen the national and world security standards.30  

On the verge, the book ends with appendices such as:  

 The Information Technology Act, 2000 

 The Information Technology (Amendment) Act, 2008 

 The Cyber Regulations Appellate Tribunal (Procedure) Rules, 2000 

 The Information Technology (Certifying Authorities) Rules, 2000 

 The Information Technology (Certifying Authorities) (Amendment) Rules, 2003 

 The Computer Fraud and Abuse Act, 1986 (US) 

                                                             
26 Shaw v Director of Public Prosecutor [1961] 2 All ER 44 B  
27 Sukanto Halder v State of WB AIR 1952 Cal 214  
28 K.A. Abbas v Union of India (1970), AIR 481 
29 Dasgupta (n 3) 134-186   
30 Ibid at 187-226 
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 The Computer Misuse Act, 1990 (c. 18) 

 European Committee on Crime Problems (CDPC)                  

 

3. Criticisms 

No doubt, the book is a valuable addition for academic research and litigation purpose but 

still the book could have been improved. In the first chapter though the author has 

provided briefly the theories of criminal behavior in a cybercrime perspective, it requires 

more elaborative discussion thus the academician can better co-relate the cybercrime and 

criminal behavioral approach. Moreover, the history of cybercrimes (chapter two) is silent 

about the Indian perspectives of origin and evaluation of cybercrime. 

Significantly, the book is unmentioned the Yahoo v. Akash Arora31 case which was 

considered the first landmark case on cybersquatting in India decided by the Delhi High 

Court in the year 1999.32 

Moreover, the book is unresponsive to the recent and updated judgments of the Supreme 

Court and other High Courts in India and that may be reasoned as the book was written 

and published in 2009 and that was the ab ovo scenario of cybercrime in India. Moreover, 

the legislative and judicial approaches were not very strong at that time. Thus, the book 

requires and it is the high demand for publishing a second updated edition with new and 

innovative research work by the author.     

4. Conclusion 

From the above analysis, it is clear that the book is no doubt very helpful both for academic 

and litigation purposes. The book is so informative and rendezvous of vast research work. 

The suggestion drawn by the author at the end of every chapter is practical and appreciable 

and helpful for future research and significantly in determining rules and regulations for 

preventive purposes. Moreover, the international perspective of every crime and initiative 

to prevent these crimes is very educative and the Indian perspective along with the socio-

legal impact of cybercrime also very helpful to understand the Indian scenario. Due to the 

                                                             
31 Yahoo v Akash Arora (1999) IIAD Delhi 229  
32 Varsha, ‘An Analysis on Cyber Crime in India’ (Legal Service India) 
<https://www.legalserviceindia.com/legal/article-797-an-analysis-on-cyber-crime-in-
india.html#:~:text=In%201992%2C%20the%20first%20cyber,Akash%20Arora> accessed 23 March 2022 

https://www.legalserviceindia.com/legal/article-797-an-analysis-on-cyber-crime-in-india.html#:~:text=In%201992%2C%20the%20first%20cyber,Akash%20Arora
https://www.legalserviceindia.com/legal/article-797-an-analysis-on-cyber-crime-in-india.html#:~:text=In%201992%2C%20the%20first%20cyber,Akash%20Arora
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lack of updated case laws and incidents, the book is highly required in its second edition. 

On the verge, it prospects that every reader who goes through Dr. M. Dasgupta will be 

prospered with knowledge and be inspired by her research work. 
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Legislative Comment: Delhi Municipal Corporation 

(Amendment) Bill 2022 

Akhil Kumar Singh* 

 

Abstract: The Union Government changed the political landscape by introducing the 

Delhi Municipal Corporation (Amendment) Bill, 2022 which will eventually seek to amend 

the Delhi Municipal Corporation Act, 1957. This looks like a mere amendment of the Act 

of 1957 but in reality, this is power tussles between the Delhi Government and the Central 

government. This paper is an effort to analyze the Delhi Municipal Corporation 

(Amendment) Bill, 2022, in light of the constitutional provisions. 

Keywords: Municipal Corporation, Amendment, Pith and Substance. 

1. Introduction 

Within two weeks of the finishing of the five-yearly democratic festivals in five major states 

of India, the Union Government is in a mood to bring about a drastic change in the 

political landscape of Delhi. It is too early to comment on the political gain of participant 

parties, but yes, it has posed a challenge for those who have swept Punjab with a huge 

majority and are running the Delhi Government since 2015. If dragged to court once 

passed, there are several legal nuances that might be interpreted, but that’s up to the court 

to decide. Let us have a look and understand what provisions and basic features are in 

discussion to oppose or defend the Bill, introduced in the Lok Sabha on 25th March 2022 

by Minister of State for Home, Shri Nityanand Rai. The Delhi Municipal Corporation 

(Amendment) Bill, 20221, as the name suggests, seeks to amend The Delhi Municipal 

Corporation Act, 19572. The said Act of 1957 was amended in the year 2011 which 

trifurcated the Municipal Corporation of Delhi (MCD) into three namely East Delhi 

Municipal Corporation, North Delhi Municipal Corporation, and South Delhi Municipal 

Corporation. The Bill seeks to effectively undo the 2011 Amendment. The myth is that 

this bill would return the MCD exactly to its pre-2011 situation. It’s not so. Such 

                                                             
* LLM Candidate, Rajiv Gandhi National University of Law, Patiala 
1 The Delhi Municipal Corporation (Amendment) Bill 2022 
2 The Delhi Municipal Corporation Act 1957 
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amendments are sought to be done which will make it very different from the older one, 

as will be explained now.  

2. Proposed Changes 

The Bill seeks to replace the three municipal corporations under the Act with one, named 

the Municipal Corporation of Delhi. The amendments made in the year 2011 gave 

enormous powers to the Delhi Government pertaining to the matters which were to be 

decided under the name of this act. The 2022 Bill has proposed to cap the total number of 

seats in the MCD to be at 250. The power to decide this total number of seats and the 

number of seats reserved for the Scheduled Castes was entrusted with the Delhi 

Government by virtue of the 2011 Act. The 2022 Bill along with the cap of 250, 22 less 

than the 272 wards presently existing as per Schedule 14 of the 2011 Act, gives the power 

to Central Government to decide the final number at the time of the establishment of the 

Corporation. The scenario prior to 2011 too had 250 as the number. The division of areas 

into different zones and wards was the Delhi Government’s work after the 2011 Act but 

the change in the number of seats and shift of power to the Central Government as per 

the new bill, tell us that there must be a delimitation exercise conducted which needs 

extensive ground report and a good number of months’ time or maybe a year to be done. 

This exercise will undoubtedly delay the elections of the municipal corporations which 

were scheduled to be held in the month of April this year, but now only seems feasible by 

the end of this year.  

One of the major changes which will be witnessed by both ends is because of the Special 

Officer who would run the Corporation for some time. The Bill allows the Central 

Government to appoint a Special Officer to run the Corporation until the first meeting of 

the unified Municipal Corporation of Delhi takes place. This will attract criticism from the 

Delhi Government, for the Special Officer being partial to the Centre and acting as 

someone who is paralyzing the Delhi Government in the matters of MCD. The Bill has 

tried to promote transparency and accountability by adding a provision for E-Governance 

System. It will be the obligation of the new corporation to establish an E-Governance 

System for citizen service on an anytime-anywhere basis. The most visible and significant 

change is the replacement of the word “government”. The new word would be “Central 

Government” taking the Delhi Government completely out of the scene and process of 



Integral Law Review                                      Vol. 1 (2022-2023) 
 
 

 

 
 

89 
 

decision-making pertaining to the new and unified corporation proposed. The role of the 

Director of Local Bodies to monitor Cooperation has been done away with.   

The shift of power from the Delhi Government to the Central Government becomes more 

lucid when it is found that the former will just have general superintendence and direction 

over the Commissioner when a such person exercises the power to formulate regulations, 

whereas the latter will decide all the matters pertaining to wards, salary, allowances, 

reserved seats, etc. 

3. Constitutional Scrutiny 

Part IXA3, containing Articles 243P to 243Z was inserted by the Constitution (Seventy 

Fourth Amendment) Act, 1992 which talks about - The Municipalities. The definition 

clause defining “Committee” says that the Committee has to be constituted under Article 

243S4. The bare reading of Article 243S under its clause 2 says that the Legislature of a 

State may, by law, make provision with respect to the composition of the Ward Committee. 

Moreover, Article 243R5 which talks about the composition of municipalities says that the 

Legislature of a State may, by law, provide for the representation in a Municipality, of 

persons having special knowledge or experience in Municipal Administration, of all MLAs, 

MLCs, Parliamentarians who represent a such municipal area in their constituency or 

registered as electors within the Municipal Area, as the case may be. Article 2466 of the 

Constitution tells us about the subject matter of laws made by the Parliament and by the 

State Legislature. This Article read along with Entry 5 of the State List under Schedule 77 

of the Constitution clearly tells us that the state legislature has the power to deal with the 

issues of Local Government, i.e., the Constitution and Power of Municipal Corporations.  

The doctrine of Pith and Substance says that if any law falls within the ambit of a list, any 

incidental encroachment of the law on the matter of another list will not make the law 

invalid. Hence applying this doctrine to the present case, it can be said that if the Central 

Government raises the issue of Delhi being the national capital, a Union Territory with a 

Lieutenant Governor who is appointed by the President on the advice of the Central 

                                                             
3 The Constitution of India 1950, part IX A 
4 The Constitution of India 1950, art 243S 
5 The Constitution of India 1950, art 243R 
6 The Constitution of India, 1950, art 246 
7 The Constitution of India 1950, schedule 7 
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Government, this argument can be tackled with the essence of the doctrine of Pith and 

Substance. The simple explanation for this is that when in 1991, by virtue of the 69th 

Constitutional Amendment Act, the Advisory Council in Delhi was replaced by a full-

fledged Legislative Assembly and became a Special Union Territory, it should be lawfully 

presumed that the state assembly had got the power to legislate on the subjects of State 

List (Local Government in this case). The Central Government by this understanding 

should not intervene in the matter at hand. This has been upheld in the landmark cases of 

Prafulla Kumar Mukherjee v. The Bank of Commerce Limited8 and Amar Singh v. State 

of Rajasthan9. 

Cooperative Federalism is the horizontal relationship between Union and States and shows 

that neither is above the other. Our Constitution makers have tried their best to 

incorporate the Principles of Cooperative Federalism to ensure the proper growth of the 

country. Under Schedule Seven of the Constitution, demarcation is very well done between 

the subjects which have to fall within the ambit of the Union, the State, and the Concurrent 

list. Article 24910 of the Constitution, discussing the residuary powers of the Constitution 

says that the Parliament has the power to legislate on state list subjects only if a resolution 

passes in the State Council with a two-thirds majority. Understanding such constitutional 

provisions tells us that the Power to constitute Municipal Corporation lies with the State 

only.  

4. Conclusion 

The new law proposed will give complete hold to the Central Government even before 

the elections are held because the Special Officer will take charge once the law comes into 

force. The opposition in the Parliament is raising concerns over the issues discussed above, 

it lacks the numerical strength in the house to not let the Bill pass. It is quite informative 

to see the debate being held on core constitutional issues and not some personal vendetta. 

It would not be too far from thing to see this being challenged in a court of law. What is 

important here is that be it the parliamentary debate, be it arguments in the court, be it the 

essence of this article, it all must rest on the logical and legal point of view which gives 

constructive interpretation to the provisions and ratio of landmark cases. 

                                                             
8 Prafulla Kumar Mukherjee v The Bank of Commerce Limited AIR 1947 PC 60 
9 Amar Singh v State of Rajasthan (1955) 2 SCR 803 
10 The Constitution of India 1950, art 249 
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